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(a) 


(b) 


INTRODUCTION” 

This paper analyses and evaluates the utility of professional 
discipline as a means of ensuring the continuing competence of 
practising members of the accounting, architecture, engineering and 
legal professions in Ontario. It considers the functions that 
discipline can perform and the constraints on the effectiveness of 
particular types of discipline systems. It studies the operation of 
the discipline procedures currently used to regulate members of the 
professions under review in terms of the functions of and constraints 
on discipline generally, and suggests proposals for improving the 
efficacy of discipline as one prong of a concerted attack on competence 
problems. 

This paper considers only the disciplinary procedures of regulatory 
agencies or significant voluntary professional associations. Although 
they may have significant effects on the maintenance of continuing 
competence ,disciplinary sanctions administered by a professional's 
employer or members of his or her firm or company (reprimands, demotion, 
ostracism, expulsion), by peers (disparagement of reputation, refusal 
to refer work, ostracism), or by clients (refusal to pay, 
withdrawal of further business, disparagement of reputation), are 
beyond the scope of the paper. 

"COMPETENCE" 

The range of components properly included within a definition 

of a professional's "continuing competence", competence retained after 


entry into the profession and throughout its practice, 


es 


narrowly or widely circumscribed. The narrowest view would limit 
inquiry to the question of whether or not the professional possesses 
the minimum level of knowledge or technical skill required of a 

person who performs the work that this professional has undertaken. 
Under the widest definition, a professional would be regarded as’ 
competent only if he or she had this minimum level of knowledge or skill 
and,as well, were habitually able to apply the knowledge or skill to advance the 
client's interests without deficiencies in performance. The wide 
definition would treat a professional as having performed in an in- 
competent manner, where, although possessed of the minimum knowledge 

or skill, the professional, in the course of executing professional 
duties: 


(a) failed to apply professional expertise properly to 
the client's engagement ; 


(b) exhibited a disregard for the welfare of the client 
or of society generally; 


(c) was reckless; 
(d) was negligent; 
(e) was dilatory without excuse; 


(f) involved the client in unnecessary additional 
expense; or 


(g) failed to communicate adequately with the client 
to ensure that the client was sufficiently apprised 
of the professional's progress or the client's situation 
generally. 
The difference between the narrow and the wide definition is that 


between basic professional abilities and satisfactory performance 


: : : 2 
of particular professional duties undertaken. 
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Discipline is only one of a variety of techniques which might 
be deployed to promote continuing competence. The choice of an 
optimal mix of techniques and of the role of each component, can be 
made only after identification of the problems of competence that 
arise in each profession, and after evaluation of the contribution 
any particular technique can make in light of constraints on its 
ability to contribute in that way. The discussion of the functions 
discipline can conceivably perform and of constraints on its per- 
formance of those functions, is undertaken in the context of the widest 
possible definition of competence: how can discipline help to 
guarantee competence in the widest sense, and what limits its ability 
to do so? The question of which components of the wide definition 
should be, or are being addressed by existing disciplinary mechanisms, 


is considered (in the light of this appraisal), Below 


PART B - CONTRIBUTIONS OF DISCIPLINE TO CONTINUING COMPETENCE 


Discipline, as a means of continuing competence, can be used by 
professional organizations to perform five functions. These functions, 
discussed in detail below, are: 

(a) a punitive and cleansing function; 

(b) a deterrent function; 

(c) a quality control and educational function; 

(d) a dispute resolution function; and 


(e) a professional-protectiye function. 


Constraints arising from the nature of the profession and from 
any particular disciplinary system limit the ability of the system 
to perform some or all of the functions effectively. This problem is 
discussed in detail in Part C of this paper. The present Section 
considers functions discipline could perform and ignores constraints. 
(a) PUNITIVE AND CLEANSING 

A discipline system can help to assure that all practising pro- 
fessionals are competent by expelling incompetent persons from the 
profession. Expulsion can be temporary (suspension), probably- 
permanent (expulsion, but professional entitled to re-apply later), 
or permanent (expulsion and no right to re-apply). 

This function is most easily performed by licensing authorities 
(expulsion necessarily means loss of the right to practise), but 
expulsion from a voluntary association may be practically equivalent 
in some cases. Thus, although a licensed public accountant expelled 
by the Institute of Chartered Accountants of Ontario (I.C.A.0.) is 
entitled to’ continue to™practise public accounting if the, Publie 
Accountants Council (P.A.C.) does not revoke his or her licence (under 
The Public Accountancy Act); I.C.A.0. expulsion may mean "economic 
death” to the accountant, whose clients may require their business to 
be done by a person entitled to employ the "'C.A."' designation, or who 
otherwise refuse to rely upon a person expelled from I.C.A.0. 
membership. 

The punitive function of discipline is most frequently acknowledged 
in respect of misconduct offences: all professions retain power to 


expel members for specified criminal or unethical activities. However, 


the failure to maintain appropriate standards can be regarded as an 
"“offence'' subject to serious disciplinary action. To the extent that in- 
competent practitioners are effectively removed from practice, the 
profession is cleansed of such offenders and the public is assured of 
the competence of those practitioners who remain. 
(b) DETERRENCE 

Discipline can deter incompetence. A professional subjected to 
discipline but not "purged" from practice, may nonetheless have found 
the experience unsavoury enough to be more conscientious and attentive 
in future (individual deterrence). The threat of exposure to disciplinary 
proceedings may serve as a "'stick"' prodding other practitioners to keep 
their skills and knowledge current and to guard against performance de- 
ficiencies (general deterrence). To the extent that particular inadequacies 
of skill or knowledge or particular performance deficiencies are found to 
warrant disciplinary reprobation, the deterrent function might become more 
specific, indicating more precisely failures and deficiencies to be 
avoided. Discipline performs its deterrent function best in respect of 
deficiencies of skill or knowledge known to individual practitioners: it 
informs them that they risk reprobation by failing to remedy the inadequacies. 
The deterrent function is less effective in respect of practitioner de- 
ficiencies related to negligence, or unintentional delay and failure to 
communicate with clients. It is generally recognized that deterrents are 
more effective in cases of intentional or reckless misconduct than in 
respect of inadvertent deficiencies. 
(c) QUALITY CONTROL AND EDUCATION 

A disciplinary mechanism can perform quality control and educational 
functions in the following four ways: 

(i) Quantitative function: The number of matters handled by the 
discipline system can provide quantitative information about the extent 


to which there is a competence problem in the profession. The constraints 
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discussed below mean that ninneeeueiate the disciplinary mechanism, 
give only ~ very rough guidance about the extent of the problem. 
Nevertheless, such a measure provides some evidence and is useful in 
indicating trends in the extent or types of difficulties being 
encountered. 

Similarly, the "inputs" figure can assist in assessing the 
efficacy of new attempts to combat incompetence. Inputs figures before 
and after the introduction of a peer review program, a continuing 
education program, or a substantive or procedural change in the post- 
inputs.-stage of«the disciplhinesprocedure: itself, can help) tos indicate 
the degree to which the new program is inducing the desired result. 

(11) Competence problem identification: Analysis of inputs into 
the disciplinary mechanism can inform the disciplinary body about the 
nature of some of the competence problems as well as their extent. 

The pattern of inputs may indicate that particular fields of practice, 
or particular groups of practitioners (sharing such common features 
as age, geographic location of practice, combination of professional 
duties customarily undertaken, or method of qualification for entry 
into the profession), are the subjects of a disproportionately high 
number of inputs into the ''competence work" of the disciplinary 
mechanism. 

Identification of particular competence problems in this manner 
can be helpful in three ways. First, informing: members of the profession 


about the nature of the problems may serve to alert them to unusual dangers 


and to induce more care in members practising in vulnerable areas. The 
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reminder about the standard appropriate to avoid difficulties may 

serve a re-educative function. The express statement of the 
disciplinary body's concern about the identified problem area may serve 
as a particular deterrent to those who practise in that area. 

Second, problem identification through discipline input 
analysis may enable the profession to narrow the focus of its attack 
on incompetence and to make more effective use of valuable and limited 
resources, Priority in the design and offering of continuing education 
programs (whether voluntary or mandatory), can be reserved for those 
areas of practice which, or those practitioners who have demonstrated 
the greatest neo The choice of continuing education or of any other 
technique or combination of techniques (such as peer review, en- 
couraging civil litigation, competence audits, mandatory or monitored 
continuing education), as the appropriate professional response to 
incompetence, can be made wisely: the beneficial functions of each 
technique can be matched with the performance of those functions which 
problem-identification indicates need bolstering. For instance, if 
negligent supervision of subordinates appears to be a prime source 
of inputs, peer review or competence audits might be preferable to 
mandatory continuing education as a regulatory response. 

Finally, problem identification in this way can serve to suggest 
valuable changes in the design or operation of the disciplinary system 
itself. It might suggest that problems regarded as outside the juris- 
diction of the system should be brought within it, if discipline is 
an effective response to the problems noted. It might suggest that 


different sanctions be applied in future where the discipline system takes 
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: Or it might suggest that discipline 


jurisdiction and finds fault. 
cannot contribute adequately to the elimination of particular problems and there 


by cause the profession to redesign its response to incompetence to 


lessen its reliance on discipline. 


(iii) Establishment of Standards: The application of discip- 
line to instances of alleged incompetence can assist the profession in 
establishing, refining and encouraging the maintenance of standards. 
In some professions, fairly precise standards of expected and required 
minimum levels of performance standards,against which capacity and 
performance will be measured in discipline proceedings, can be es- 
tablished and promulgated in advance. In all professions, such 
standards can be adopted for "standardized" professional activities. 

The process of attempting to formulate standards may serve an 
educational function for those directly involved. To the extent that 
draft standards (for comment), or final standards are distributed 
te tie profession. the scope of the educational function is widened. 

These standards can be refined, with like effects, in the course 
of their application in disciplinary proceedings. The conduct in the 
instance under investigation is tested against the more general standard 
and is found to be adequate or not Valid reasons for 
deviation might be advanced and accepted: the ambit of the general 
standard is limited. Acceptable minimum capacity and performance levels 
become more particularized in an ever-increasing range of professional 
activity. The process of refinement can occur even when the nature 
of professional activity in some fields requires that competence 


Standards be framed in a most general manner.” Refinement of standards 


has an incremental effect on the value of discipline as a deterrent 

by reminding practitioners of their duties in situations considered in 

the general standards or in proceedings in which they are applied, and by 
particularizing the levels of skill and performance required if discipline 
is to be avoided. 

(iv) Symbolic value to the profession: The existence of a vigilant 
disciplinary mechanism has a symbolic value to the profession. The 
strong statement that the profession will not tolerate indifference to 
standards or to the interests of clients helps members to "internalize 
a sense of excellence, a sense of service and a sense of inteprityij;” 
(all conducive to vigorous efforts to remain competent), and reminds 
them of their dedication to more than self-interest in the pursuit of 
their profession. The possibility of official professional review of 
capacity and performance thus serves to reinforce the maintenance of 
competence positively, by encouraging emulation of standards, as well as 
negatively by deterring their violation with threatened sanctions. 

(d) DISPUTE RESOLUTION: 

The existence of a discipline system may assist in the satisfactory 
resolution of disputes in which professionals find themselves involved. While 
the possibility of discipline may help resolve disputes between pro- 
fesssionals, I consider here only disputes between clients and 
professionals, in which the client alleges that the professional has 
performed inadequately. I deal particularly with such disputes when the client 
threatens to take or actually does take action to set the disciplinary 
mechanism into operation against the professional (usually by complaining 


to the disciplinary agency). 
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The threat of action may induce the professional to act to 
satisfy the clients' demands. It may be simply the appreciation of 
the seriousness with which the client seems to view the matter that induces 
action. Notification by the disciplinary agency that a complaint has 
been received may call the professional's attention to a dispute of which 
he or she was not previously aware (the client never mentioned it to the 
professional), or which had been neglected or ignored by the professional. 
Without conceding the validity of the client's position, the prospect of 
involvement in discipline may be so unpalatable as to induce the pro- 
fessional to accede to an otherwise unsatisfactory vesoluriontas 
Even if it is clear that disciplinary proceedings will proceed whether 
or not the client is placated, the professional may choose to attempt to 
resolve the dispute, feeling that the disciplinary agency's attitude will 
be less harsh if the client has been nati sted. The effects of the 
possibility of discipline on dispute resolution can extend beyond 
adamant clients and individual practitioners. A professional may wish 
to resolve other similar pending client disputes similarly to the one 
which resulted in actual or threatened disciplinary action. Other pro- 
fessionals who learn of particular resolutions, or of the discipline 
agency's views on particular issues (or even that particular kinds of 
complaints might be considered by the disciplinary agency as within 
its jurisdiction), may wish to avoid exposure to complaints by their 
clients: learning that some clients take such disputes seriously, or 
that the disciplinary agency is prepared to operate on them, may induce 


the resolution of disputes remote from the original client or professional. 
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The discipline system operates more directly to resolve disputes 
where it has jurisdiction to order the professional to satisfy 
the client. Some systems go so far as to authorize the disciplinary 
agency to order monetary awards to be paid to complainants against 
professionals found to have performed improperly. Special sanctions 
may exist to assure that the professional complies with such orders. 

The discipline body can thus function as a specialized arbiter, con- 
ciliator or Desaerinie To the extent that "continuing competence" includes 
the satisfaction of client expectations, dispute resolution is conducive 

to promoting professional competence. This function may also be per- 
formed where the disciplinary agency is able to convince the client that 
the professional has performed properly and that the client's dissatis- 
faction is groundless. 

A discipline system may assist dispute resolution even where the 
complaint raises matters regarded as beyond the system's jurisdiction. 
The system might still operate as a source of information,or might 
encourage clients to take steps which will be effective to resolve the 
problem. Initiation of suggested alternative action by the client might 
promote competence amongst professionals. Thus some discipline bodies 
regard "disputes raising no more than instances of simple negligence" 
or ''fees disputes" as outside the ambit of disciplinary eouceens a 
Nevertheless, if clients complain about such matters to these agencies, 
they may be advised of rights to take civil action, of how to 
procure legal representation (or funding for it), or of fees-reviewing, 
arbitration or conciliation services. Jo the extent that. civil 


liability or fees investigation operate as a means of encouraging 
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continuing competence, the dispute resolution function of discipline 
can be indirectly conducive to competence even in respect of matters 
outside of disciplinary jurisdiction. 
(e) PROFESSION-PROTECTION 

The operation of a disciplinary mechanism may be employed by a 
professional organization to convince the public that the profession is 
genuinely concerned about the competence of its practising members. The 
profession might regard it as critical that the public be informed and 
convinced of the profession's concern so that public uncertainty about 
how well professional organizations are policing the competence of their 
members does not breed pressure to remove or qualify the right of self-regulation 
from professions which have obtained that right, or to require greater 
public accountability of professions already under some degree of public 
roeitarienee A professional organization might wish to reassure the 
public in this way even where it is genuinely concerned about continuing 
competence, and where it believes that its discipline system is able 
to, exert! a Significant) influence on ‘the: competence of 1ts) members, 

However, the organization might wish to operate its disciplinary 
mechanism, present the appearance of concern and attempt to forestall 
public criticism and control, under other conditions. Though the 
concern for competence might be genuine, the organization may believe 
that its discipline system is, or indeed that any discipline system would 
be ineffective in contributing to the elimination of the competence 
problems that arise in that profession. Nonetheless, it might feel that 
any more effective techniques (peer review, continuing education, pro- 


fessional inspection), would not be visible enough to allay public 
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suspicion sufficiently, and therefore continue to operate its discipline 
system, though without hope or belief that it will have any substantial 
impact on problems of incompetence in the profession. Theoretically 
available to promote continuing competence, the discipline system will 
be operated practically to resolve problems of misconduct and ethical 


16 If the other competence-conclusive techniques deployed by 


violations. 
the profession are effective, the retention of a discipline system which 
had little impact on competence can be regarded as functional. Maintenance 
of the system diminishes the pressure for increased public participation 
in professional regulation, participation which might lead to more visible, 
but less effective control over competence. 

A professional organization unwilling or unable to sustain a serious 
attempt to ensure continuing competence might maintain a discipline 
system designed to dupe the public into believing it is concerned and 
altruistic. Such a system would be expected to operate only in the 
most publicly visible cases, relying on the inability of the pwblic to 
discover its unwillingness or inability to act in other less visible 
cases of ieesunet ae The diversion of the call for increased 
protection against incompetent performance cannot be regarded as in any 
way conducive to competence in these cases. 

PART C - CONSTRAINTS 

The ability of discipline to perform effectively some or all of the 
potential functions identified above is constrained by a great many factors. 
These factors can be grouped together under two major headings: 

(a) The "orientation" of the disciplinary agency to the use 


of discipline as a technique for inducing continuing 
competence; and 
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(b) “institutional factors" in the nature of discipline 

proceedings generally, in the specific disciplinary 

system adopted by any particular disciplinary body 

and in the nature of practice in any profession. 
These major groupings are discussed generally in this section and more 
specifically, in the context of each of the four professions being 
studied, in PartsD, E, F and G below. Although I have separated the two 
major groupings for the purposes of clarity of analysis and discussion, 
it should be recognized that they are closely interconnected functionally 
and practically. Changes in the orientation of the disciplinary agency 
can overcome limits on the efficacy of a disciplinary mechanism and 
induce changes in the practice of the profession: changes in the nature 
of practice, or the overcoming of certain constraints on the utility of 
discipline generally may encourage or require changes in orientation. 
(a) "ORIENTATION" 

This grouping includes constraints attributable to a disciplinary 
agency's view of the appropriate role of discipline in ensuring con- 
tinuing competence: what does the agency want discipline to achieve 
in this/field? 

Agencies can adopt "misconduct", "passive competence", or "active 
competence" roles for their discipline systems. The misconduct orientation 
has historically characterized the role reserved to discipline by many 
decree eomaa Agencies which adopt such an orientation confine their use 
of discipline almost exclusively to misconduct offences. Discipline 
exists to ensure that only those persons who follow the rules of pro- 
fessional courtesy and who remain of fit character continue as members of 
the organization. Members are disciplined only for demonstrating inadequacies 


of integrity: discipline is regarded as the appropriate response to breaches 
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of criminal or professional ethical standards, but as unsuited to solving 
problems of incompetence. The sanction normally imposed by such an 
agency is expulsion from the professional. organization. 

The "passive competence" orientation characterizes agencies that 
view control of "misconduct" as the primary role of discipline, but that 
regard particular demonstrations of incompetence as "misconduct". 

As before, discipline is reserved to demonstrated inadequacies of integrity; 
however gross deviations from professional standards are considered to 
constitute such inadequacies. Discipline might be employed against in- 
competent practitioners, but the incompetence demonstrated would have to 
reveal grossly negligent or reckless practice. These agencies do not 

seek out incompetence actively, but rather wait for instances to be brought 
to their attention. Where a charge of incompetence is established, these 
agencies sanction professionals harshly, expelling or suspending them 

from organizational membership: the continued presence of a seriously 
incompetent member in the organization is regarded as embarrassing in the 
same way as the membership of a person who had been convicted of a serious 
crime would be. 

The "active competence" approach is adopted by agencies which feel 
that discipline can and should make a substantial contribution to the 
promotion of competence. Discipline is deployed in an attempt to prevent 
incompetent practice whether or not substandard performance is accompanied 
by any degree of culpability: the moral overtones observed in discipline 
by agencies operating under "misconduct" or "passive competence! orien- 
tations, are lacking in many of the cases considered by ''active competence" 


agencies, These agencies actively seek to discover incompetent practice 
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and demonstrate flexibility in the imposition of disciplinary sanctions. 

The sanctions are designed to rehabilitate and re-educate those practitioners 
whose standards have slipped, as well as to rid the organization of 

members who have demonstrated failures of integrity. "Active competence" 
agencies consider a far greater range of incompetent performance to be 
subject to disciplinary scrutiny than do agencies that adopt "passive 
competence" or ''misconduct" orientations. 

This is not to suggest that any particular orientation is con- 
sciously adopted. Indeed, until the fairly recent public concern about 
professionalism, many professions appeared to lack express definition 
of both the ends to be achieved by disciplinary proceedings and the 
means for arriving at those antader Nevertheless, the design of a 
disciplinary system, and the nature and disposition of matters brought 
into it, are strong evidence of the agency's unstated but intended 
role for discipline. Particularly revealing are such considerations 
as the following: 

(1) How is the agency's jurisdiction over incompetence circumscribed? 
To the extent that the competence problems which arise involve negligence, 
dilatoriness, or failures to communicate adequately, an agency which 
adopts a narrow definition of incompetence adopts a "misconduct" or 
at best a "passive competence" approach. The question of how competence 
is defined by the disciplinary agency (for the purpose of determining 
whether or not the disciplinary mechanism can take jurisdiction over a 
matter),must be ascertained by looking at how the governing rules or 


statutes are interpreted practically, rather than by mere examination 
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of the printed words: what operational definition is employed? 

(ii) How willing is the agency to overcome "institutional 
factors" constraints on the effective use of discipline in its profession? 
It is impossible to discuss this issue in isolation from the "institutional 
factors"; nor is it helpful to consider what efforts might be made to 
overcome such constraints other than in the context of the individual 
professions under study, save to say that the agency's willingness can 
be investigated at highly objective levels (what financial and human 
resources are invested in discipline), highly subjective levels (are 
complaining clients welcomed and encouraged or treated harshly and dis- 
couraged), and intermediate levels (what efforts has the agency made to 
increase opportunities for disciplinary review of competence and how 
willing is it to overcome practitioner resistance to its increased 
efforts)? 

The constraining influence of the different discipline agency 
orientations varies according to the types of competence problems posed 
by practitioners and the importance of the "institutional factors" in 
the context of the practice of each profession and the operation of 
particular models of disciplinary system, 

The orientation of disciplinary agencies does not remain fixed. 
Although it is difficult to account for or to predict agency orientation 
or changes in orientation, the following factors appear to be relevant 
in attempting to do so: 

(1) CHOICE OF TECHNIQUE: In the course of exercising its duty to 
safeguard the public interest, the agency may make a conscious choice 


to be aggressive or otherwise in its use of discipline to control 
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incompetence. To the extent it believes that discipline will be unable 
to contribute adequately to justify additional costs or professional 
resistence, such an agency might tend to reserve discipline for mis- 
conduct, or to adopt a passive competence posture to deal, after the 
fact, with serious incompetence, The decision about whether or not 

to increase investment in discipline will also be affected by the 
intensity and cost of disciplinary activity already required to enable 
satisfactory control of misconduct offences. The opportunities for and 
costs of detection and prosecution of misconduct offences vary 
Significantly among different professions. 

(2) PROFESSIONAL SELF-INTEREST: Where guaranteed competence lies 
close to the core of professional activity, and particularly where the 
profession does not enjoy a monopoly (or its monopoly is being seriously 
challenged), it will be in the interest of the profession generally, as 
well as in the interest of the public, to discipline incompetence 
effectively. jhe case can be illustrated by réference to the pracmuce 
of public accounting. Especially before public accountants were required 
to be licensed, the only incentive to engage a member of the 1.C.A.0. 
(for instance) as opposed to a (usually less costly), non-member of any 
accounting organization, was the credibility that accompanied member- 
ship in the Institute. An Institute member who performed incompetently 
harmed not only the accountant's and client's interests, but also the 
interests and integrity of all accountants and the Institute itself. 

To the extent an individual "C.A.'"' could remain incompetent, the position 
of the Institute itself was compromised, The public and professional 
interests were coincident. Even today, when public accountants must 


be licensed, the threats to the Institute's position as sole qualifying 
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body under the Act by other associations or individuals anxious to 
challenge the Institute's position, are conducive to the Institute's 
adoption of a position of disciplinary vigilance over competence: it 
is the ''exceptional guarantee of quality", which permits the Institute 
to assert its unique dominance over public accounting. 

Similar results may be achieved through other means by which the pro- 
fession generally is made to bear the costs of the incompetence of its 
individual members. In a self-regulating profession in which all 
members are insured by group coverage on a non-risk-rated basis, incom- 
petence that leads to civil liability imposes costs, in the form of 
increased premiums, on all practitioners. In some cases, professionals 
must undertake concerted or complementary action. If one professional 
is unable or unwilling to perform adequately, additional expense and 
effort may be required of other Behtseainate A practitioner's self 
and professional image may be impaired by the knowledge that incompetent 
persons are being permitted to continue practising in such fashion. To 
the extent that competent professionals believe discipline will control 
such costly and embarrassing incompetence, prssure for its exercise can 
be expected to increase. 

(3) PUBLIC ACCOUNTABILITY: If the public perceives serious in- 
competence problems or otherwise requires the profession to demonstrate 
its interest in competence, pressure may mount to take a more vigorous 
disciplinary role. There can be no doubt that the public has manifested 
increased interest in the profession recently and that the "rise of 
consumerism has led some clients and some members of the general 


public to be less trusting of professional claims that adequate 
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"policing" is taking place. Such interest and distrust have created 
pressures of varying intensity on the disciplinary agencies of the 
professions. In extreme cases, the pressure has culminated in direct 
"ybublic orders'' to the relevant disciplinary agencies to become more 
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aggressive. 
(b) INSTITUTIONAL FACTORS 

This grouping includes constraints produced by the nature of 
discipline proceedings and of the practice of professions. 

Any discipline system intended to operate on competence matters 


requires that: 


(1) Alleged instances of incompetence be brought to the 
attention of the system; 


(2) These allegations be investigated and a judgment be 
made about whether or not a lack of competence has 
been demonstrated; and 


(3) Some sanction be applied to practitioners found to 
have performed incompetently. 


Although not absolutely inevitable, most systems require a fourth 
element, namely that: 
(4) There be some reporting (to the licensing body 
to interested or all members of the profession 
or to the public generally) of the results of 
disciplinary proceedings in individual cases or 
generally. 
These four requirements are arranged chronologically in terms of 


a discipline system's disposition of any particular case. It may be 


sufficient for the satisfactory performance of some of the potential 
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functions of discipline that only the earlier stages of discipline 

be performed effectively. Dispute resolution and profession 
protection functions may be achieved even where no more happens than 
that disputes come to the attention of the disciplinary agency. 
Achievement of some other functions requires that the procedure progress 
further. The cleansing effect of punishment requires that expulsive 
sanctions be applied. Effective deterrence requires the imposition 

of sanctions and general reporting to the profession of the potential 
for their imposition in like cases in the future. While minimal quality 
control and educational functions are achieved in the course of 
investigation and judgment and in the imposition of sanctions, full 
realization of discipline's potential for achieving these ends requires 
extensive record-keeping and analysis, and wide publication of 

results. 

All professional discipline is constrained in its ability to 
satisfy each of the identification, investigation and adjudication, 
sanction imposition and reporting requirements described above. The 
intensity with which the constraints operate varies with the nature 
of the discipline system, the type of professional practice involved, 
and particularly with the orientation of the disciplinary agency: 
the appropriate orientation can overcome most of the constraints that 
would otherwise limit the efficacy of discipline as a means of promoting 


continuing competence. 
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(1) IDENTIFICATION OF INSTANCES OF ALLEGED INCOMPETENCE 

Many potential sources of information about professional incompetence 
may be available to a disciplinary agency. An agency with limited sources 
of inputs into the discipline mechanism will systematically fail to become 
apprised of certain forms of incompetence; and even an agency which 
attempts to stimulate all sources must recognize that it will likely not 
become aware of particular sorts of incompetence problems. The three 
main sources of input information are: 

(i) agency-stimulated or agency-discovered information; 

(ii) complaints by clients; and 

(iii) complaints by other professionals. 

(i) Agency-stimulated and agency-discovered information: A 
discipline agency may take steps to tap available sources of information 
suggestive of incompetence or may attempt to generate such information 
of its own motion. The agency may approach insurers of practitioners 
in an attempt to obtain information systematically each time potential 
civil liability is discovered by insurers. The information could be 
provided upon notification to the insurer of a claim or at some later 
stage of claims - handling (settlement, conclusion of litigation). Such 
information would provide the disciplinary agency with a number of 
Situations in which someone (at least), appeared to believe seriously 
that a professional had behaved (at least), negligently. The difficulties 
in obtaining such information in some cases (insurer reluctance, likely 
inability of the agency to compel disclosure) are canvassed fully in 
"Civil Liability as a Professional Competence Teer eae More limited 
access to similar information can be obtained by reviewing such allegations 


of professional negligence as proceed to litigation. Arrangements can be made 
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with court clerks for systematic review of actions commenced and for re- 
porting to the agency of actions involving allegations of professional 
negligence. At an even more limited level, newspaper monitoring procedures 
will provide information about such actions as seem important enough to be 
reported in the public press. Monitoring of other publications, while 
presenting logistical difficulties, could amplify the scope of the 
newspaper Gh Agencies which themselves administer funds to com- 
pensate victims of professional negligence can learn of instances of 
alleged incompetence by investigating the circumstances of cases in which 
claims are presented or are settled. ad The constraints on the range of 
incompetence which would be revealed through any form of monitoring civil 
liability are fully described in the "Civil Liability" paper, and it 
suffices here to say that only particular types of incompetence involving 
distinctive patterns of harm to a relatively limited cross-section of those 
who engage professionals would be revealed through even the most thorough 
monitoring. 

Agencies which administer or can monitor the workload of professional 
fees-reviewing, fees-mediation or fees-conciliation services may be able 
to obtain valuable input information. Fees disputes frequently involve 
an element of dissatisfaction with the quality of professional services 
rendered. Useful inputs into discipline can be provided by systematic 
review of the circumstances of cases in which the taxing pace or 
any other external or internal institution charged with investigating 
the appropriateness of professional fees charged in light of the quantum and 
quality of services rendered, requires a substantial reduction of the 


professional's original fee claim. However these institutions are client- 
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initiated: even if they agree to assist by reporting cases to discipline 
agencies, the range of competence problems presented to fees-reviewing 
institutions is limited by many of the constraints applicable to client 
complaints generally. 

In professions in which voluntary or compulsory peer review is 
employed, the results of the reviews can be made available to the 
disciplinary agencies. Access to information gained in the course 
of peer reviews overcomes many of the deficiencies of disciplinary 
agency awareness of incompetence problems that arise when the agency 
relies on client-initiated activity as the main or sole input. However, 
the possibility that peer review results may be passed on to disciplinary 
agencies would tend to dampen enthusiasm for voluntary programs and to 
stiffen opposition to the introduction of mandatory peer review: to 
the extent that either of such peer review programs is a valuable tool 
or is a tool preferable to discipline as a means of promoting competence, 
the costs of gaining access to more disciplinary inputs might outweigh 
the benefits. 

Inspection of the practices of professionals is the most aggressive 
agency action. The agency can either arrange to review the competence 
of practitioners at periodic appointed intervals, or can "spot-audit" 
the competence of its membership by making unannounced visits to 
evaluate competence as demonstrated by the records of a small number 
of matters handled recently. Where appropriate, disciplinary action 
can proceed on the basis of the information revealed by the "audit" 


or by follow-up information. 
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This device allows the competence of the widest possible range of 
practice and practitioners to be subjected to disciplinary scrutiny and 
potentially, to form an input into discipline: it avoids the difficulty 
of the artificial narrowing of the range of incompetence which will be 
brought to the attention of a system that relies on client-initiated 
activity alone or in combination with civil liability monitoring to 
produce disciplinary inputs. While introduction of such a scheme can 
involve the agency in much expense, the competence audit procedure can 
be reserved for areas of practice (geographical, by subject matter, by 
firm size or any other appropriate combination of criteria), 
identified as posing high risks of incompetence. The high risk areas 
can be identified through analysis of disciplinary inputs or outputs, 
through analysis of civil liability claims or settlements or through 
theoretical analytical pecracnes In some professions, problems of 
confidentiality, privilege and required professional independence 
might complicate a practice inspection program. Fowever these difficulties 
can be addressed and have not proven insurmountable elsewhere. 7° 

(ii) Complaints by clients: Many agencies rely on complaints 
by dissatisfied clients as the almost exclusive source of inputs into 
the competence-disciplinary mechanism. Such complaints will ensue 
only when the client: 


(iia) perceives that the professional has performed 
incompetently; 


(i1ib) knows of the existence and concerns of a com- 
plaints mechanism; and 


(iic) perceives some incentive to reporting the complaint. 
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Reliance on complaints as a source of inputs generally suffers from 
the fact that the consequences of incompetence have usually already 
been incurred in individual cases, The conditions governing client complaints 
entail that the discipline system of an agency which relies on them 
as a major source of inputs will be seriously constrained. 

(iia) Client perception of incompetence 

Clients are frequently unable to judge the quality of professional 
services rendered to them. While the extent of the difficulty varies 
among clients, among professions and within different fields of 
activity of each profession, clients would not seek the assistance of 
professionals as frequently as they do and the case for regulation of 
the professions would be substantially weakened if most clients could 
understand and evaluate the tasks performed by professionals on their 
behalf. The harm caused by incompetence is best recognized by un- 
sophisticated clients when it can be (apparently) objectively 
ascertained (the floor of a newly-built house collapses), when it is 
identified (apparently) by a knowledgeable third party (a tax planning 
device is rejected by the appropriate ministry, or a building department 
rejects plans as ""inadequate"), or when it takes on a familiar and 
distinctive pattern.” To the extent that these features are apsenr. 
and that the harm can be known by subjective evaluation only in any 
professional field, unsophisticated clients are unlikely to recognize 
ce 

In other cases, incompetence might not manifest itself in harm to 
the client: the consequences that would normally follow from incom- 


petent performance might be neutralized by the timely intervention of 
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another professional (a structural engineer notices and corrects 


an architect's design error or Vice versa), or ca 
the client's interest in the matter might expire before harm can be 
caused (the client sells the poorly-designed structure or the 
borrower decides not to take up the loan which the lender was about 
to make on the strength of an incompetently-prepared balance sheet). 

While more sophisticated clients might be better able to perceive 
harm caused by incompetence, or to perceive incompetence even in 
| the absence of harm to their ‘cteeatides. such clients are unlikely 
to complain to the disciplinary (or any other) aaa 

(iib) Client awareness of complaint mechanism 

Even when a client perceives incompetence in the professional 
services received, a complaint is conditioned on knowledge of the 
existence of the disciplinary (complaint-receiving) mechanism and 
of its interest in receiving complaints of that nature. It is 
frequently hypothesized that individual clients are rarely aware of 
professional disciplinary spepeiea we To the extent that the hypothesis 
can be supported, the discipline mechanism is being systematically 
deprived of potentially-valuable inputs, The problem can frequently be overcome 
by increasing effective publicity of the agency's existence and 
interest. 

(ic) Incentive to complain 

Even though aware of perceived incompetence and the existence of 
a discipline and public complaint mechanism, a client might not choose 
to record a complaint, The client would be most likely to complain 


when some incentive to do so is perceived, The primary incentive is 
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likely to be related to the complaint resolution function: a client 
will complain in the hope that the disciplinary agency's intervention 
will compel or-induce a response by the professional favourable to the client. 
Clients who perceive better means of inducing the professional to 
respond in the desired fashion will be unlikely to complain to the 
professional discipline agency. Thus sophisticated and substantial 
clients can exercise dispute-resolutive power effectively by complaining 
to other (usually more senior), partners or principals in the firm or 
company involved, or by threatening to withdraw their custom in future. 
Such clients complain to discipline agencies most infrequently. 
Similarly, employers of professionals do not express their displeasure 
with an employed professional's competence by complaining (other than 

to the professional) and ultimately resolve problems of perceived 
incompetence by terminating the employee's service, 

In the end, it is largely individual clients, and particularly 
those engaging professionals on a one-time basis and lacking the 
ability to threaten effective economic harm by withdrawal of future 
business, who complain to the disciplinary agencies, This phenomenon 
produces a significant constraining effect on discipline in that 
individual clients tend to be serviced by smaller professional firms 
or companies, or by sole practitioners. To the extent that 
discipline agencies rely on client complaints as the source of 
disciplinary inputs the discipline mechanisms will tend (insofar 
as they deal with competence matters), to become systems for 
assuring the competence of smaller practitioners, and will fail 
to address such competence problems as are posed by practitioners 
in larger firms or companies serving larger, more sophisticated 


clients. 
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Even though individual clients are those most likely to complain, 
discipline systems frequently produce important "filtering effects" 
which limit the quantum of complaints actually registered to figures 
Significantly below the number of potential complainants. Individual 
clients are exactly those least able to perceive harm or know of the 
disciplinary agency's existence or concern: only a few of those clients 
who believe that their professional performed poorly will complain. 
inis "fiitering errect” 1s exacerbated Dy procecural requirements which 
may be imposed by particular disciplinary models. Thus many discipline 
agencies will consider written complaints only, to the exclusion of 
oral complaints, Some require written and sworn complaints. Virtually 
none will permit the complainant to remain anonymous. Although 
plausible reasons support these requirements,”* their filtering effect 
cannot be denied, The requirement of writing may deter some 
potential complainants: the fear of loss of anonymity and of possible 
reprisals by the professional complained about may daunt others. That 
such dissatisfied clients may not be particularly adamant and forceful is beside 
the point: because of these requirements, some (possibly valid) complaints 
are lost. Other related matters contribute to further filtering. The 
fear of "becoming involved" or that valuable time will be required 
to appear before the disciplinary agency may deter some complainants. 
Some complainants may fear that complaint will cause the professional 
too much trouble for what is perceived to have been a minor fault. 

On the other hand, some complainants may demur, fearing that professional 
solidarity will turn the effort of registering a complaint into an 


exercise in futility. 
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Procedures and institutions exist to diminish the constraining effects of 
such systematic incidents. Examples of available techniques are: publicity of th 
complaints mechanism and of its achievements; abolition of unnecessary 
formalities and availability of assistance in satisfying those re- 
maining; the possibility of the assistance of an intermediary in 
framing and presenting complaints; the availability of an effectively- 
publicized review mechanism to assure complainants that their complaints 
are considered impartially by the disciplinary agency; the introduction of 
programs. designed to, enable clients to judge better the quality ot 
professional services rendered to them; and the introduction of 
additional incentives to complain (such as, for instance, the 
availability to the disciplinary agency of a compensation fund from 


which awards could be made in cases of proved incompetence). 


(111) Complaints by other professionals: Professionals are 
not generally plagued by difficulties of perceiving incompetence or 
of lacking awareness of the appropriate disciplinary agency and of 
its concerns. The constraint inherent in a discipline agency's 
reliance on other professionals as a source of inputs derives from 
the oft-alleged reluctance of professionals to report instances 
of perceived incompetence of fellow eae Rye The constraint 
is likely most pronounced in smaller geographical areas or in 
specialized fields of practice, in which professionals share ties of 


cordiality or friendship, as well as of professional calling. 
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When actually registered, complaints by professionals against 
other professionals appear to be a fruitful input into disciplinary 
predeedingse” Such reporting is encouraged by insurance arrangements 
that distribute the costs of professional incompetence among other 
professionals or by the establishment of a fund (financed by a 
periodic levy on members of the profession), to compensate victims of 
incompetence. The required contributions operate to create incentives 
to self-police more effectively. Some professions have expressly 
authorized reporting of perceived incompetence. Others have made it 
a positive éthical duty to report such instances: failuré to report 
is itself a breach of professional ethics. Some professions attempt 
to encourage professional reporting by slightly less direct means. 
Attempts can also be made to encourage or require professionals 
serving in institutions uniquely suited to noticing incompetence to 
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inform the disciplinary agency. 
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(2) INVESTIGATION AND ADJUDICATION OF ALLEGATIONS OF INCOMPETENCE 
Important constraints thus limit the general utility and practicality 
of each source of information. A wholehearted attempt to employ 
discipline effectively to control incompetence requires the stimulation 
of several sources. The institutions and procedures by which disciplinary 
inputs are received, evaluated, and transmitted into further disciplinary 
or related channels may also limit the effectiveness of a discipline 
mechanism. 
In most professions, and in all disciplinary agencies under study 
by the Professional Organizations Committee, important decisions about 
the progress of disciplinary inputs are made at three stages: 
¢i), «the zinput.(usually .a complaint)?” must be regarded 
by a telephone receptionist or mail-opening secretary 
as properly raising a matter of concern to the 
organization addressed; a permanent and more senior 
administrative officer must review the allegation, 
possibly gathering preliminary or even substantial 
further information and decide that the complaint 
should be pursued; 
(ii) the matter is usually reviewed by a committee of the 
agency and judged to present an apparent case of 
incompetence; and 
(iii) a discipline committee, either alone or in conjunction 
with other governing members of the agency must 
find incompetence, impose sanctions and make 
ancillary orders. Occasionally, the procedure will 
begin at the second or third level and sometimes it 
can be fully concluded at the third level. 
The institutions and process by which decisions to proceed or 
otherwise are made at each of these stages may diminish the contri- 


bution of discipline to guaranteeing continuing competence. Of 


primary concern here is agency orientation: what is the agency's 
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interest in competence; how is incompetence to be defined; what 

funds are made available for investigation of complaints and for the 
prosecution of disciplinary proceedings? However, particular features 
or consequences of that ordentation can operate to produce constraints 


on the system as a system. 


(i) Receipt of Complaints 


The powers of administrative personnel, and the control exercised 
over them in the performance of their duties at the early stages are 
vital. If these administrative officers do not share the general 
agency orientation to discipline; if they are not sensitive to some 
of the constraints on inputs (particularly on individual client 
complaints); and if there is no effective review of their actions, 
substantial filtering of inputs will take place at these levels and the 
disciplinary mechanism will be deprived of a number of inputs which 
might properly have been proceeded upon. 

A discipline agency must ensure that each person who might be 
exposed to inputs shares the agency's orientation. A divergence could 
be particularly telling where, for instance, the governing members 
of the agency adopt an active competence orientation while adminis- 
trative personnel display passive competence or misconduct orientations. 
One telephone receptionist who believes that (for instance) allegations 
of 'negligence" are beyond the agency's concern, could operate to 
filter out a substantial number of complaint inputs. The danger is 
particularly great where the agency's orientation generally is under- 


going evolutionary change. 
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Agency investigatory or disciplinary committees, or individual 
members of them are more aware of, involved in, and responsible for 
agency disciplinary policy-making than many members of the administrative 
staffs. Where a complainant cannot expect or require such a committee or 
member to review denials of jurisdiction by administrators, the risks in- 
herent in assuming a universally-shared orientation are increased. 

All recipients of complaints must also be sensitive to the 
frequent inability of individual clients (usually the largest body 
of complainants) to frame complaints in terms meaningful to and 
ordinarily adopted by professionals and agency personnel. It has 
been noted frequently that client complaints about "professional fees" 
or about "delay', often comprehend complaints about the quality of 
professional services. Similarly, clients who complain that a pro- 
fesstorat has "erred" or "performed negligently", may be making 
poorly-phrased allegations that the professional has performed 
recklessly, with wanton disregard of the client's interests, or even 
"incompetently"’ in the narrow sense of lacking minimum BEylon © 
Personnel who receive complaints unaware of these limitations on 
client sophistication may prevent the discovery of instances of incom- 
petence properly within agency jurisdiction. An agency which adopts 
a passive competence orientation might have a significant number of 
complaints filtered out by a telephone receptionist who advises that 
"fees matters" are beyond agency jurisdiction; while an agency which 
adopts a misconduct orientation and handles incompetence only in cases 


of demonstrated lack of capacity might suffer a complaint to be discarded 
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because the complainant was told that the agency did not consider 
"negligence matters'’. The more senior and central administrators are 
more likely to have the experience and awareness to perceive agency 
interest behind poorly-framed complaints. To the extent that agency 
disciplinary jurisdictional decisions can be made only at or above 
such levels (stage (ii) above), the substantial dangers as 
accidental filtering at lower levels are reduced. General agency res- 
ponsibility is enhanced and the risks described above are further 
lessened by a requirement of decision by an investigatory or 
disciplinary committee member or by such a committee itself. 

The level at, and manner by which a decision to renounce 
jurisdiction is taken can be significant te the functions discipline 
might perform in other ways. The information brokerage function” 
can be performed effectively in some circumstances only by persons 
more knowledgeable about the profession than the telephone receptionist 
(or perhaps even than the more senior administrative officer). This 
function might not be performed if early-stage personnel are 
entitled to decline jurisdiction without reference to others. To 
the extent that records are not kept of the input into the early stages 
(for instance if no records are kept of telephone complaints or of letters 
rejected for lack of jurisdiction), committee members (who are 
normally most instrumental in producing changes in agency orientation 
to competence problems generally and to the use of discipline in 
particular) are deprived of information about current client concerns: 
valuable changes in agency response to incompetence may not be 
suggested because the educational function of discipline is lost on 


early-stage officials. Nor should the importance to the client of 
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the manner of declining jurisdiction be underestimated. The client's 
views about the genuine interest of the agency in competence problems; 
about the likelihood that the agency will act against ‘its ae 

and about whether or not it pays to complain to such an 


agency are all affected by the client's perception of the 
treatment accorded the complaint. Such matters will influence the 
client's decision to complain in.ftuture. The general reputation of 
the agency €stablished by such client perceptions will atiect. the 
decisions of other dissatisfied clients about the desirability of 
complaining. 

The significance of such concerns varies as alternative pro- 
cedures and institutions are available to assuage them. Availability of 
a fees-reviewing or fees-arbitration mechanism,to which clients are 
referred where disciplinary jurisdiction over fees is declined, ameliorates 
much of the danger of loss of inputs (so long as the mechanism's 
activities are monitored by the disciplinary agency), and potential 
complainant Pianeta The ready availability and publicity 
of higher level review of initial decisions to decline jurisdiction 
lessens the importance of lower level determinations. Complainants can be 
permitted review by a higher level decision-maker, an outside and 
apparently more impartial body, or both. Alternatively, the com- 
plainant can be permitted to bypass the lower levels and to press a 
complaint before the discipline committee: the usual provision that 
such a complainant may be held responsible for costs incurred generally 
operates as an effective deterrent to such proceedings, at least where 
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(ii) Preliminary Investigation and Review 

Even after the input has passed through the initial screening, 
procedural and institutional factors can continue to constrain the 
effective operation of discipline. The inability to obtain meaningful 
additional information about the allegation may prevent further con- 
sideration of the matter. Such inability may derive from inadequacy 
of funds or personnel available to the agency for these purposes. It 
may result from limitations upon agency authority to investigate 
important sources of evidence: in particular it may not be possible 
for the agency to inspect generally the practice of an allegedly 
incompetent practitioner or even to examine records retained by the 
practitioner of the transaction which forms the subject of the current 
complaint. 

The membership composition of the preliminary investigatory 
committee may operate to constrain further prosecution. The par- 
ticipation of lay persons at this stage, as well as at later stages 
of disciplinary proceedings has been advocated frequently. It is 
alleged that as well as lending credibility to the disciplinary 
mechanism (particularly to that of a self-governing, self-disciplining 
profession), lay persons add new and different perspectives to committee 
activities: that, especially in respect of allegations of incompetence, 
lay persons will respond with greater enthusiasm than professional 
committee members who tend to be more preoccupied with breaches of 


criminal and ethical Standards,’ Such a different perspective would 
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be particularly helpful at the investigatory committee stage: 

these committees tend to be crucial in discipline policy formation 

and in its implementation by preliminary administrative 

screening personnel. Moreover, to the extent that lay 

persons might be less prone to prefer a practitioner's 

initial explanation to a complainant's allegations both the 

efficiency and integrity of the disciplinary mechanism is enhanced. 

However, many observers have doubted that any significant effect on 

discipline or on professional regulation generally can be expected 

from the participation in the process of a limited number of lay 

personnel along with a far greater number of professional agency members.” 
Other facets of committee membership may be important. The 

method by which members (whether lay or professional), are appointed or 

elected to office may operate to guarantee or to limit the repre- | 

sentativeness of committee viewpoints. The permissible tenure of 

committee members may be significant. While it is desirable for 

members to remain active on such committees for long enough to acquire 

expertise and the benefits of experience, unduly lengthy tenure may 

be dysfunctional. Particularly in professions in which a great number 

of client complaints form the major disciplinary input, extended 

exposure to groundless charges may produce a jaded 

approach to client complaints generally; a change in agency orientation 

towards an "'active competence" position may be stifled by the orientation 

of long-serving members accustomed to operating under a system re- 

quiring misconduct and not familiar with the use of discipline in an 
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Increased public accountability either through requirements of public 
reporting of committee activities or through the possibility of outside 
review or "audit" of those activities can provide some degree of 
assurance against many of these dangers by permitting public pressure 
to be exerted where risks appear to be materializing. The greater 
publicity of committee activities entailed in increasing public 
accountability may also improve performance of quality control and 
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(4ii) Adjudication 

The general membership composition constraints discussed above 
apply equally to the investigative and adjudicative activities of 
the discipline committee itself. The approaches 
available for amelioration of these concerns at the investigatory 
committee stage can serve equally at the more advanced discipline committee 
level. However, a unique institutional issue may arise at this later 
stage: should "competence" matters be handled by the same "discipline 
committed'as that which has jurisdiction over 'misconduct" offences in 
the more traditional sense? This issue has stimulated considerable 
interest, and many have concluded that the functions of disciplining 
competence and of disciplining misconduct should be separated. © It 
is argued that combined jurisdiction entails that too great a stigma 
attaches to attempts to discipline incompetence: however much 
agencies attempt to liberalize their use of discipline, the conception 
that it is a very serious device to be used only in the last resort 
will remain, and they will demonstrate restraint in passing matters 
through the process. A'Standards committee" specifically established 


to take jurisdiction even in cases where no moral fault can be found 
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will tend towards less reservation in the exercise of agency power 
over incompetence. Similarly, where agencies have traditionally 
allocated only misconduct functions to discipline, and where these 
functions alone are no longer appropriate to more aggressive dis- 
ciplinary control over competence, the historical inertia and tendency 
to assign priority to misconduct matters can only be reversed by the 
establishment of a separate committee. Such a committee can operate 
with less formality, adopting helpful and educational stances in the 
first instance, rather than the more formal and adversarial attitudes 
appropriate to and characteristic of discipline for misconduct. On 
the other hand, it has been argued that significant practical advantages 
ensue from allowing a single committee authority to "enquire into and 
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deal with the total conduct of a [professional]:" 
assignment and co-ordination are avoided and overall experience with 
problems in professional practice is centralized. 

Requirements of procedural fairness operate to limit the effective- 
ness of discipline. The issue was considered generally in the McRuer 
Reports! and since 1968 it has not been seriously doubted that 
requirements of due process or of natural justice are 
desirable elements of professional discipline. Yet the effects on 
the efficacy of discipline of requiring particularized notice of 
charges; of holding hearings; of allowing counsel to appear on behalf 
of an accused professional; of requiring the disciplinary agency to 


satisfy a specified burden of proof by the introduction of admissible 


evidence; of requiring written and reasoned bases for decisions; and 
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of extensive rights of appeal, cannot be doubted. Such requirements 
at the very least permit those ultimately found to have performed 
incompetently to continue to practice unchecked pending an initial 
or even ultimate decision on an allegation of incompetence. They 
permit this period to be extended by attempts by the professional to 
delay the disciplinary action. The problem of delay is exacerbated where 
criminal or civil proceedings are pending against the professional 
involved: the fear that the professional may be prejudiced by the 
prior holding in discipline proceedings: that discipline 
is being abused by a client complainant seeking to exert improper 
pressure on the professional; or that the disciplinary agency will 
become involved in the subsequent litigation all operate to encourage 
the agency to postpone disciplinary action for the months, and not in- 
frequently, years involved before the ultimate resolution of other 
proceedings. 

Problems arise from the burden of proof imposed on the agency. 
The difficulties increase to the extent that the agency suffers from 
limitations on its ability to gather required evidence,” 
Similarly, and even assuming that there are no problems in 
arriving at an operational definition of competence, there may be 
difficulty in establishing the standards of capability or of skills 
and knowledge against which the professional's competence is to be 
judged. The difficulty varies among professions and different fields 
of practice within professions. In some fields, there 
exist universally-recognized standards established by international 


or national associations. Such standards can be as objective as 
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requiring the performance of particular functions before others may 
properly be undertaken. Failure to meet the standards is easily 
established. At the other extreme are those professional activities 
which involve a high degree of subjective professional judgment: no 
specific procedures are generally recognized to be essential to 
proper performance, and appraisal of the results of performance is not 
necessarily informative or indicative of the quality of the performance, 
There may be significant regional or local differences in practice. 
The perceived difficulty of setting standards may deter a disciplinary 
agency from dealing with all but the most gross departures from 
generally acceptable practice; from considering allegations of incom- 
petence in the more subjective fields of practice or from attempting to 
discipline incompetence at all. In the end, the disciplinary machinery 
does not operate significantly to promote competence in some fields, and 
the educational and quality control benefits gained from even undertaking 
to attempt to set standards are lost. 

Such concerns need not necessarily induce agency reticence. 
Operationally useful standards can be phrased quite generally. 
Extreme departures from these standards can be subjected to discipline 
first, and gradually, as the "'case law'' builds, a more refined set 
of standards of competence in particular instances will begin to 
emerge.”° This approach avoids the difficulties implicit in attempting 
to foresee and to make advance provision for all possible forms of in- 


competent practice: it avoids the dangers of restraining innovative practice 
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presented by standards designed to represent the most conservative 
view (which may be the only view about which consensus can be achieved). 
Exactly these sorts of general standards are applied daily by courts 
confronted with professional negligence suits: damages in the hundreds 
of thousands or millions of dollars are awarded on the basis that 
the defendant did not perform at the level expected of '"'a reasonably 
competent practitioner">* The testimony of expert professionals assists 
the court in establishing how such a practitioner would have been 
expected to perform in the circumstances. While the problem of 
setting standards need not deter disciplinary action, its perceived 
difficulty in some fields operates as a significant limitation on the 
range of disciplinary action undertaken. 

(3) SANCTION IMPOSITION 

The ability of discipline to perform competence-assuring functions 
is limited where the disciplinary agency lacks the power or the 
willingness to choose among a wide range of sanctions. The con- 


straining effects of a narrowly circumscribed choice of sanctions 


increases as the agency adopts a more active competence orientation, 


In an extreme case, the agency might be required either to find 
the accused professional innocent of all wrongdoing, or to impose 
such harsh sanctions as suspension or expulsion from the association 
or profession, Such a choice is uninviting and tends to one of two 
undesirable consequences: either the agency will refuse to take 
disciplinary action against practitioners who have performed poorly 


but have not demonstrated 
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serious and apparently-irreversible incompetence, thus limiting the agency's 
involvement in policing incompetence and implying that the agency 
condones the professional's conduct; or the agency will take action 
which in many cases requires the imposition of sanctions that are out 
of all proportion to the incompetence demonstrated and that are not 
adapted to appropriate management of the widely differing problems of 
incompetence presented to the Tekey or 

A disciplinary agency which proposes to become actively involved 
in a wide area of competence supervision will find its task practicable 
only where its ability to impose sanctions includes rights to: 

(i) expel the professional; 
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(ii) suspend the professional from practice ; generally 
or from some yield of practice: 


(iii) suspend the professional from practice generally 
or from some field of practice 


(a) until a specified course of studies has 
been completed; or 


(b) until the professional has satisfied a 
board of examiners of his or her compe- 
tence generally or in a specified field 
Of Dractice: 


(iv) accept the professional's undertaking to limit his 
or her practice in lieu of suspension; 


(v) impose conditions on the professional's ability to 
practise generally or in any field (including con- 
ditions of practising under supervision; not engaging 
in sole practice; requiring periodic inspections by 
the agency or its delegate; or reporting to the 
agency about specified matters); 


(vi) direct the professional to pass a particular course 
or satisfy a Board of Examiners of competence in 
practice generally or in a particular field within 
a specified time, or be suspended; 
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(vii) satisfy a Board that physical handicaps, mental 
handicaps or problems caused by drugs or alcohol 
have been overcome (with suspension in aid); 


(viii) order the professional to be reprimanded, ad- 
monished or counselled; 


ix) revoke specialty or other competence designations 
p y p gn 
(either temporarily or permanently); 


(x) make such other or ancillary orders as may be 
appropriate or requisite. 


The power to fine may be a useful sanction: the proceeds can be 
payable to the agency, the government or can be made available to 
clients harmed by incompetence (to provide incentives to report 
instances of incompetence). The ability to assess against the pro- 
fessional the agency's costs of investigation and prosecution might 
serve to extend the agency's ability to maintain its discipline mechanism 
erste budgetary constraints; the power to award costs payable to the 
agency to an "acquitted" professional might help to allay agency 
fears of commencing proceedings in any but the clearest cases. 

The problems of record-keeping and publicity of disciplinary 
activities are fully considered below. However it should be noted 
here that matters of recording and publicity can themselves be 
employed as sanctions: the significance of a reprimand to the 
individual disciplined may vary dramatically depending upon whether 
or not the facts of conviction and sanction are recorded and are 
available for consideration in future proceedings. The publicity of 
the disciplinary sanctioning of a professional either within the pro- 
fession or to the public generally may increase dramatically the 


effective severity of a sanction. 
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A wide range of available sanctions, and a willingness of the 
agency to choose among many of them, expands the sorts of incompetence 
problems that can be addressed usefully by discipline. Certain in- 
competence problems, particularly those related to failings of requisite 
basic skills and knowledge can be assisted by the ability to adopt a 
"helpful" approach and to tailor a re-education requirement to the 
professional incompetence demonstrated: discipline can contribute to 
the increased competence of the professional so disciplined. Other 
forms of incompetence, especially those attributable to overwork or care- 
lessness may be addressed better by reprimands or by sanctions requiring 
periodic inspection, reporting, or supervision of the professional's 
practice by an employer ‘or partner 2 **in iother ‘cases,-"andividual. re-= 
habilitative" ends might give way to more punitive, individual deterrent 
or general deterrent ends, and suspension or expulsion might be appro- 
priate. To Ghe extent that’ incompetence ‘Other than serious ftallingsso. 
skill or knowledge, or reckless disregard of professional duties is to 
be addressed by it, and to the extent that the disciplining agency is 
unable or unwilling to rely on diverse sanctions, the discipline 
mechanism is likely systematically to fail to address particular forms 
of incompetence, 

The fact that a discipline system operates by imposing sanctions 
on individuals should also be recognized as constraining the system's 


ability to perform some disciplinary functions. Maximum punitive, 
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general deterrent, general professional educational, dispute resolution 
and professional protective functions might be achieved by adopting 
stern sanction policies: the impact of such sanctions would 
guarantee to all observers the sincerity of agency concern with 
competence. On the other hand, the general return on such harsh 
sanction investments may be outweighed by the drastic consequences of 
such sanctions to the professional being disciplined. Particular 
sanctions, or publicity of them, could militate towards the "economic 
death" of the disciplined professional. Such consequences may not 
be appropriate to the level of incompetence demonstrated. Moreover, 
mitigating circumstances which can be advanced frequently by errant 
practitioners make harsh sanctions appear to be overreactions to 
instant cases. The required balancing (of gain to other professionals 
and to the public generally against harm to the sanctioned individual), 
in determining sanctions is not unique to disciplinary proceedings, but 
its constraining effects on such proceedings cannot be denied. 

(4) RECORDS AND PUBLICITY 

Inappropriate record-keeping and publicity policies limit the 
ability of a disciplinary mechanism to perform each of the punitive, 
deterrent, quality control and educational, dispute resolution and 
profession protective functions described above. 

(i) Records 

Accessible recording of the disposition of disciplinary pro- 
ceedings against individual practitioners is crucial to the appropriate 
disposition of later allegations of incompetence. Where the agency 


adopts a fairly narrow definition of the competence with which it is 
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concerned, or where it adopts a passive competence or misconduct 
orientation generally, agency action will not follow consequent upon 
individual acts of negligence or demonstrations of performance de- 
ficiencies. Agency action will ensue only where a pattern of reckless 
practice on.of.disregardsof client »interests appears. This pattern 
will not be revealed unless the records of earlier matters are available 
to permit the inference of "more-than-simple-negligence" to be drawn. 
The availability of such records is vital where agencies lack the power 
or the resources to investigate incompetence except in the context of 
a current complaint. However, it is still important even where the 
agency can and does conduct more extensive investigations of the general 
competence of a practitioner against whom a complaint has been received. 
The past history of the professional may be important in determining 
whether and how oo to initiate and resect e disciplinary proceedings, 
and in deciding what sanction to impose: while remedial and helpful 
sanctions may be most functional for isolated instances of substandard 
performance, more stern measures might be appropriate in cases of those 
who have demonstrated an inability to learn from earlier experience. The 
professional's discipline record might serve to ameliorate some of the 
concern that arises from attempting to achieve general professional gains 
at the expense of particular practitioners who can advance mitigating 
circumstances in individual cases. 

An agency will be hampered in performing quality control and 
educational functions to the extent that it lacks ready access to the 
records of inputs into the system and outputs from it. The 


ability to identify vulnerable areas of practice depends upon 
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analysis of inputs and dispositions: identification in this manner 
is critical to attempts to narrow the focus and to evaluate the 
effectiveness of peer review, continuing education, and more aggressive 
disciplinary programmes. Reporting to the profession about ways to avoid 
unintentional client grievances is predicated upon the ability to recog- 
nize the activities and deficiencies which seem to give rise to such 

' 56 
grievances. 

It is important to the achievement of these ends that adequate 
records of agency activity at all stages be available to agency personnel. 
The filtering effect produced by passage through the disciplinary process 
means that inaccessibility to inputs and outputs at the very early stages 
entails loss to the agency of valuable information and experience. 

(ii) Publicity 

The publicity of the disposition of individual matters and of 
agency activity generally is vital to the performance of all discipline 
functions. The profession is made aware of the seriousness of agency 
concern with discipline; vulnerable areas are identified to practitioners 
and procedures available for the avoidance of difficulty are described; 
the effectiveness of punitive sanctions is assured by increasing awareness 
that the professional sanctioned is (during some period or permanently; 
absolutely or in some field), barred from practice. The force of sanctions 
is enhanced even by publicity within the profession alone. The shaming 
effect of discipline is increased, and its economic impact heightened by 
such publicity (particularly where professionals control the workload of 
other professionals by engaging the latter themselvs, or by referral 


or recommendation of them). 
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The utility of discipline can be increased by publicity outside 
the profession to the public generally. The publicity increases public 
awareness of and confidence in the impartiality of the disciplinary 
agency and of its interest in less than serious misconduct matters. 

The effect is thus to overcome some constraints on client reporting, 

to stimulate clients to report more freely and thereby to increase the 
efficacy of discipline generally. To achieve these ends, the agency 
should publish the results in individual cases as well as periodic 
descriptions and analyses of agency activities. >’ 

Two important factors combine to limit agency willingness to 
engage in widespread publicity of disciplinary activity. First, 
publicity can be particularly prejudicial to the individual 
practitioner involved. Grave economic and professional peer con- 
sequences might follow upon disclosure of as little as that an allegation 
has been made against a practitioner, even before any action has been 
taken to investigate the merit of the allegation. Even after a finding 
of incompetent performance in disciplinary proceedings, the harm to 
the individual of public disclosure of the finding and sanction might 
produce consequences out of all proportion to the incompetence 
proved. This danger is particularly apparent in cases in which 
counselling is found to be the appropriate sanction or in which the 
helpful orientation of requiring re-education is adopted in pre- 
ference to punitive sanction. A requirement of publicity of all 


disciplinary action with these attendant grave consequences might 
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constrain the disciplinary agency's efforts to handle minor and 
reversible incompetence matters without the formality and pro- 
cedural guarantees attendant upon discipline for serious misconduct 
offences. While these fears may be genuine, they are not insur- 
mountable. Publicity of the nature of incompetence demonstrated 
and of agency disposition of the matter, without disclosure of the 
disciplined professional's identity may be appropriate and adequate 
for performance of the disciplinary functions in some cases: in 
others aggregate data may suffice. ° 
Secondly, concern for professional or regulatory independence, 
and fears that publicity of poor practice will tend to tarnish the 
reputation of the profession generally , prompt a reticent 
response to suggestions for increased publication. If the competence 
regulator is performing adequately, increased publicity can only 


"serve the interests of the bloody-minded".>9 


Such a response fails 
to recognize the significance of constraints on discipline 
proceedings, particularly those which inhibit full 

realization of the potential of client complaints in promoting 
competence in individual practitioners and in the profession 
generally. Wider access to information about agency disciplinary 
activities might also reveal significant lacunae in the scope of 
competence problems currently addressed by the mechanism and 

generate helpful suggestions or public pressure for a shift in 
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The extent to which the effectiveness of any particular discipline 
system will be constrained by the limitations discussed above will 
be affected by agency orientation and by attempts to implement 
institutional arrangements designed to ameliorate the significance of 
the limitations. However, even in the most carefully constructed and 
aggressively maintained mechanism, systematic forces limit the impact 
which discipline can produce on competence. The role allocated to 
discipline should anticipate these systematic constraints, recognizing 
that alone, discipline can be expected to address only a limited class 
of cases and that much of its utility pertains to its ability to guide 


and supplement other attempts to promote continuing competence. 
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PART D_ - DISCIPLINE IN THE LEGAL PROFESSION 


Te SOURCES OF INFORMATION 

This Part describes and analyses the operation of the discipline 
system maintained by the Law Society of Upper Canada ("'the Law Society"), 
the Governing Body of the self-regulating legal Per aston The 
information presented here has been gleaned from examination of 
Appendix B to the Research Directorate's Staff Study, ''History and 
Organization of the Legal Profession in Ontario"; from other bibliographic 
material describing the operation of the Law Society discipline system 
(largely compiled by Steven Wilson); from a report prepared for the 
P.O.C. by Mrs. Heather Werry (''the Werry Report"); from a report 
prepared by Ms. Connie Nakatsu on the P.O.C. survey of law clients; and from 
interviews with administrative personnel, Benchers, Judges, a Master of 
the Supreme Court of Ontario, and a number of lawyers including lawyers 
engaged in the active practice of law and lawyers in academic and other 
fields. 
TES “OUTLINE »OF -DISCIPEINE SYSTEM 

The legislative framework for the system is provided by two major 
groups of instruments: 

(a) The Law Society Act, and Regulations and Rules es- 

tablished under it. These instruments establish the juris- 

diction, organization and procedure of the discipline system; 

and 

(b) the Law Society Professional Conduct Handbook and the Can- 

adian Bar Association Code of Professional Conduct. The Hand- 

book is a collection of "Rulings' almost exclusively initiated 


by the Law Society's Professional Conduct Committee (and later 
approved by Convocation), specifying particular practices 


*Referred to below as "History and Organization of the Legal Profession" 
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which are considered to constitute ''professional 
misconduct". The Code is a more extensive treatment 


of the lawyer's professional conduct responsibilities 

generally: it was promulgated by the Canadian Bar Association, 

a national voluntary association of lawyers, and was adopted 

by the Association's Council on August 25, 1974. It replaced 

the far less elaborate and largely hortatory "Canons of 

Legal Ethics" which had been passed by the Canadian Bar 

Association in 1920. These ''Canons'' form the content of 

Ruling 1 of the Professional Conduct Handbook. The Code 

has been approved in principle by Convocation, and the 

Professional Conduct Committee is currently , 

integrating the Code with the existing Handbook. Until 

the integration has been completed, the current Handbook 

remains effective. [Relevant excerpts from these instruments are 

reproduced in Appendix I.] 

The discipline system is composed of administrative and support 
personnel, the discipline committee, Convocation, the Courts and 
the professional conduct committee. The administrative personnel 
are responsible for most of the activity involved in initiating 
disciplinary proceedings, as described below. This group is led by 
the Secretary of the Law Society who is assisted by a Deputy Secretary 
and three Assistant Secretaries (all lawyers). The group includes 
support staff of telephone receptionists, clerks and secretaries. 
As well, there are five chartered accountants on the Law Society's 
staff. The accountants investigate lawyers' books to uncover breaches 
of the rules governing administration of lawyers' financial affairs. 
These accountants are only very peripherally involved in the discipline 
process insofar as the process handles problems of incompetence: they 
are most concerned with offences of misconduct (defalcations) or 


failure to follow the Law Society's elaborate accounts - regulating. 


strictures, 
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The discipline committee is composed of all of the members of Convocatior 
including the forty elected Benchers, the honourary and ex officio 
Benchers, and the four lay Benchers authorized to be appointed under 
s. 23(a) of The Law Society Act. It usually sits in panels of three 
to perform the hearing and sanction recommendation functions described 
below. 

The role of Convocation, which is composed of all Benchers of 
the Law Society, is described below: the Courts, and in the first 
instance, the Divisional Court, are available to persons against whom 
disciplinary sanctions have been ordered. The professional conduct 
committee is involved to the extent of elaborating the concept of 
"professional misconduct" through Professional Conduct Handbook 
Rulings and through advice to lawyers who request it about particular 
courses of conduct. The professional conduct committee is only 
peripherally involved in discipline for incompetence: the Rulings 
and committee advice are limited almost exclusively to questions of 
ethics, advertising, professional courtesy between lawyers and 
avoidance of conflicts of interest that may arise between lawyer 
and sc brent; 

Investment by the Law Society in discipline is heavy. The 
costs of salaries for the Secretary and his assistants, salaries for 
the audit department, and sundry items, such as travelling expenses 
for Benchers and auditors, outside counsel, reporters, transcripts, 
witness fees and the like have been budgetted to be $402,045 for the 
fiscal year 1977-78. A total of $15,000 is expected to be recovered 


in Law Society costs ordered to be paid by lawyers disciplined. The 
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net expenditure is thus projected to be $387,045. The discipline 
budget is about one sixth of the Law Society total budget: the 

actual costs of discipline would be higher if overhead expenses and 
incidental costs (telephone charges, postage) were added to the figures 
presented, The sum projected involves an expenditure of about 


$35 per Society member. The actual figures for 1976-77 were: 


Expenditures $400,782.00 

Receipts 58,891.00 

Excess of, expenditures 63 
over receipts $341,891.00 


It should be noted that most of the high-cost-producing disciplinary 
activities of the Law Society are related to wiesees tana misconduct that 
is only remotely related to competence: a very great percentage of formal 
disciplinary proceedings is composed of criminal misconduct and 
dishonesty matters, and the costs of both continuing auditing investi- 
gations and "blitz audit'' procedures make up a very substantial proportion 
of the discipline budget expenditures. It was impossible to procure an 
estimate of the costs of discipline attributable to the use of discipline 
in incompetence matters alone, or attributable to the administrative 
and other expense of receiving and processing competence-related complaints. 
DISCIPLINARY JURISDICTION 

The Law Society has disciplinary jurisdiction only where the 
lawyer involved has been found ''guilty of professional misconduct or 
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of conduct unbecoming a barrister and solicitor ..." The Law 


Society regards "professional misconduct" as referring to "misconduct 
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in the course of a member's professional activity such as in the 
handling of trust funds" and feels that "conduct unbecoming a barrister 
and solicitor" refers to private misbehaviour which reflects upon the 
honour of the Bar. A classic example [of "conduct unbecoming" is an 
English instance where a solicitor was struck off [expelled from practice | 
for having been convicted of keeping a common bawdy house .10> It is the Law 
Society's view that jurisdiction over "professional misconduct" 
enables the discipline system to address cases of negligence or incom- 
petence even when there is no "element of mens rea or criminal intent". 
It feels that it can discipline lawyers when there is ''a course of 
conduct which demonstrates incompetence, misfeasance or nonfeasance 
a pattern or error or default", but that it has no jurisdiction over 
cases of ''mere oversight, inadvertant negligence or excusable ignorance". 
The Law Society feels that its current powers are appropriate to the 
role that it has cast for discipline and "is not seeking additional 
powers and does not consider that there is need for additional powers". 

The authority to discipline for incompetence is granted in 
language far more express (than that granted in respect of "professional 
misconduct"), in the legislation authorizing discipline in the legal 
professions of other provinces and in the legislation governing other 
professions under study by the Professional Organizations Committee. 
Although it is submitted that jurisdiction over "professional misconduct" 
would be construed by a court today to permit the exercise of authority over 
those cases in which the Law Society has stated its willingness to act, the 


matter is not free from doubt. Some older judicial decisions have held 
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that "negligence, even gross negligence, is not in itself a form of 
professional misconduct" (in the context of judicial disciplinary 
authority over "professional misconduct"), and some agencies have obtained 
or are seeking clearer legislative authority over incompetence in 
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light of such doubts. 


Relying on the operational description of "professional misconduct" 
described above, the Law Society systematically declines jurisdiction 
over a number of matters which come to its attention. Complaints by 
creditors of lawyers in respect of financial obligations outside the 
scope of the lawyer's practice are seen as clearly outside Law Society 
jurisdiction: the lawyer involved is not even notified of the complaint 
in these cases.Although complaints about lawyers' fees are "frequent", 
complainants are told that such matters are within the jurisdiction of 
the taxing master and are informed of the location of the nearest 
taxing office. This eee is followed even where, as is "often" 
the case, the right to taxation has expired by the time: the conplaige 
is aspirin iciaa Similarly the Law Society declines jurisdiction 
where the complainant is "really seeking legal advice. In these 
situations the complainant may be informed about the [Law Society's 
Lawyer] Referral Start dele ig Complaint matters that are being 
litigated in the courts, unless they involve a misappropriation or a 
failure to account, are usually not investigated by the Law Society 
until the courts have made their determinations. It is felt it would 
be unfair to the solicitor involved if there were to be an investigation by 
the Law Society while the action was pending: this might force accept- 


ance of an unjust settlement. The Law Society's usual practice 1S 9to 
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inform complainants to write back at the conclusion of the trial 
if they still feel the solicitor to be guilty of professional mis- 
conduct and the Law Society will investigate the matter chine 

The Law Society will "sometimes" decline jurisdiction over a 
complaint alleging "negligence or incomperente'l. When a complainant 
alleges that the lawyer "represented the client poorly, failed to 
interview witnesses, neglected to [report the existence of a re- 
gistered encumbrance] ... etc. ... the Law Society's usual response 
is to inform the complainant that only a court of law can determine 
whether a solicitor was guilty of negligence and more important 
can award damages. The complainant is also informed that the Law 
Society is only an administrative body and cannot give out legal 
advice so that if the complainant wishes to pursue his negligence 
claim he must seek other eoundenlt = However, while the Law Society 
does decline jurisdiction in these cases, and if the complaint was 
written (i.e., where jurisdiction was not declined when the complainant 
telephoned), the Law Society will write to the lawyer involved asking 
for comments on the enclosed complaint and requiring the lawyer 


to comment on it: the explanation is forwarded to the complainant. 


ive 
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INFORMAL DISCIPLINE 

The disciplinary mechanism of the Law Society consists of two 
prongs: the "informal complaint" procedure and the ''formal complaint" 
procedure. The informal complaint procedure is that most frequently 
used where allegations of professional misconduct are brought to the 
attention of the Law Society by public complaint. The process largely 
involves clarification of the circumstances in which the alleged mis- 
conduct occurred by sending the written complaint to the lawyer com- 
plained about and requiring the lawyer to comment on it. The process 
can terminate by the Law Society's acquittal of the lawyer of all mis- 
conduct; by its declining jurisdiction; by its issuing an Invitation 
to Attend at a meeting of the discipline committee to enable the 
committee to make an informal investigation of the matter ("'where 
a member may have been guilty of a minor breach of discipline or where 
information indicates that there is a possibility that the member's 
conduct may result in a breach of discipline'') , and to receive the 
"advice of the committee; or by the initiation of a formal complaint 
against the lawyer, either before or after the issuance of an Invi- 
tation to Attend. 

The formal complaint process, largely reserved by the Law Society 
for serious misconduct offences is commenced by the swearing under 
oath of a complaint against the lawyer. The process can terminate 
in acquittal of the accused lawyer or in sanctions as serious as dis- 
barment, suspension or fully publicized reprimand. 

The informal complaint procedure is described graphically in 


a very simplified form in Figure I, and in more detail in Figure eh 
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Informal Complaint Process 
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The majority of all disciplinary cases are initiated by a client's 
complaint about a lawyer. The Law Society does not actively advertise 
that it investigates complaints about lawyers. It does not believe that 
anything it "might do over and above what it already does would add 
appreciably to the public's awareness of its eristence ond activities. 

The Law Society does not believe that it should attempt to stimulate 
further complaints from the public. It believes that this course of action 
could be advanced ''only on the assumption that a substantial number of 
clients suffer from the incompetence of their lawyers but are not aware 

of their position or what they can do about it”. - The Law Society “does 

not admit the validity of [this] wpe are ald in 1977,. the Law Society 
received | 5]0complaint. letters. in 1976,. d,58/ complaint letters. were 
received. These figures seem to represent about the average number of 
complaints that would be expected to be received by the governing body of 
a legal profession composed of approximately 11,000 members. 

The Law Society insists that complaints be in writing before they will 
be investigated. The Law Society asserts two bases for requiring writing. 
First, the lawyer might claim solicitor-client privilege when contacted by 
the Law Society about the subject matter of the complaint. Secondly, the 
Law Society staff might not describe the complaint of the client accurately. 
The Law Society asserts that it has been its experience that frequently 
what was thought to be the subject matter of a complaint from a telephone 
conversation turned out to be something quite different when put in writing. 

When a prospective complainant telephones the Law Society and indicates 
a wish to complain about a lawyer, the caller is referred 
to one of two secretaries to the Assistant or Deputy Secretaries of the 


Law Society. This secretary determines whether or not the Law Society has 
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jurisdiction over the matter. If the subject of the complaint involves 
negligence, fees, an attempt to obtain legal advice, or one of the 
other matters regarded as outside the Law Society's jurisdiction, the 
secretary will inform the caller that the Law Society does not deal 
with such matters. The secretary may attempt to guide the complainant 
to an appropriate institution for the handling of such subjects. 

For instance, a client complaining about fees claimed by a lawyer 

may be referred to the nearest taxing office. If the matter appears 
to be within the Law Society's jurisdiction, the complainant is told 
to put the complaint in writing naming the lawyer involved, and that 
the Law Society will forward a copy of this letter to the lawyer for 
comment. Callers who indicate inability to write may 

be advised to have a friend put the complaint in writing and then to 
Sign it. On rare occasions, the secretary will invite the complainant 
to the Law Society premises and a member of the Law Society staff may 
assist the complainant in drafting the required letter. 

There is no record kept of incoming telephone complaint calls. 
However, it is clear that there is a substantial filtering effect 
between the number of telephone callers and number of complaint letters 
actually received. The employee who handles most of the complaints 
from the public indicated that the number of calls would not reflect 
the number of real complaints in any event. According to her, most 
of the calls have nothing to do with the Law Society: "Many are asking 
for legal advice or the caller is upset because he can't reach his 
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lawyer right away". At the caller's insistence, however, the call 
may be transferred to one of the Assistant Secretaries for further 


consideration. 
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When written complaints arrive, the identity of the complainant 
and the lawyer are checked to see whether any previous complaint involving 
either of them has been made to the Law Society and to ascertain which 
Secretary handled such complaints in the past. The Law Society has 
on file a list of perennial complainants, most of whom it regards as 
eccentric or worse.’ / Where a letter from one of these complainants is 
received, a simple acknowledgement of the letter is sent to the 
complainant. 

All written complaints are seen by the Deputy Secretary who 
assigns them to one of the Assistant Secretaries or himself for 
follow-up. Usually, the same secretary will handle all complaints 
about a particular lawyer so that the Secretary is aware of the lawyer's 
entire complaint history. Records of written complaints registered 
against lawyers and of the disposition of these complaints are retained 
by the Law Society. The Secretary assigned to the complaint reviews 
the letter in the instant matter. If the complaint raises an issue 
regarded as within Law Society jurisdiction, the complainant is 
notified that the complaint will be sent to the lawyer for comment. 
If the matter is regarded as outside the jurisdiction of the Law 
Society, the Secretary in charge of the file will notify the complainant 
to that effect, and unless the client persists, the matter is regarded 
as closed at that point. The consequences of persistence are described 
below. 

Frequently the letter from the Law Society produces a flurry of 
activity by the lawyer. As this is often what is wanted by the client, 
complainants are "sometimes quite pleased with the Law Society's inter- 


vention". The Law Society notes, however, that it will not refrain 


6S ee 


from disciplining a lawyer just because action was finally procured 
when the Law Society intervened, 8 

If no reply is received from the lawyer within approximately 
three MNS another letter is sent by the Law Society establishing 
a two-week deadline for reply. A copy of Ruling 20 from the Professional 
Conduct Handbook, which provides that failure to answer letters 
from the Law Society is itself professional misconduct, is enclosed 
with the letter. If no reply is received after the deadline date has 
passed, an Invitation to Attend or a sworn complaint will be issued 
in respect of the failure to answer the request for comments. Whether 
the Invitation to Attend or sworn complaint procedure will be chosen 
seems to depend upon which Secretary is handling the file. 

On receipt of the lawyer's reply the Secretary in charge will 
review the complaint file. In most cases the Secretary feels either 
that the circumstances of the complaint have been explained satisfactorily 
or that no case of professional misconduct or conduct unbecoming a 
barrister or solicitor appears. No outside investigation of the 
lawyer's competence is undertaken, although if the complaint is 
suggestive of financial irresponsibility, the Secretary may pass the 
matter on to the Law Society accountants, and the lawyer complained 
about may become the subject of a Law Society unannounced audit. 

Where the Secretary in charge decides that the lawyer's answer 
is satisfactory, the complainant is sent a copy of the lawyer's 
letter and is told that the Law Society is closing its file as it can 
find no professional misconduct. "In assessing whether the [lawyer] 
has answered the complaint his version of the facts will generally 
be accepted over the complainant's unless there is other evidence to 
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corroborate the complainant's story". Sometimes the complainant 
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is invited to comment on the solicitor's explanation. If the com- 
plainant fails to respond the Law Society will treat the matter as 
closed. Occasionally the Secretary in charge may feel the need for 
further information and may write to the lawyer asking for greater 
clarification of some point. A lawyer can be disciplined under Ruling 20 
for failing to reply to a second request for information by the Law 
Society. 

Rarely, the Secretary in charge will consult a member of the 
Discipline Committee who is knowledgeable in the field of law 
involved in a complaint, for assistance in assessing the lawyer's 
response. Interviews with Law Society personnel indicated that 
reluctance to consult Benchers stems from one of two causes: should the 
matter proceed further, the prior consultation with a Bencher would 
(under rules of procedural due process), disqualify that Bencher from 
sitting on the Discipline Committee hearing the charge; and since Benchers 
are not paid, and as they already contribute a great deal of their time 
to Law Society activities, attempts are made to limit their involvement 
at this early stage to as little as is possible. It is more common 
for a Secretary to consult a member of the Discipline Committee where 
the complainant is unwilling to accept the Law Society's treatment of 
the complaint. The Law Society finds that complainants are more likely 
to submit to its assessment of the complaint where the client "knows 
that a senior member of the Discipline Committee has agreed" with such 


disposition.°» 
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If the Secretary's review indicates that the lawyer may have been 
guilty of misconduct, the matter is referred to either the Chairman 
or Vice-Chairman of the Discipline Committee for instruction. If the 
Chairman or Vice-Chairman feels that the lawyer was entitled to act 
in the manner indicated, the complainant is informed that a senior 
member of the Discipline Committee has found that there was no 
professional misconduct. If the Chairman or Vice-Chairman feels that 
there may have been misconduct but that the breach was minor, the 
Chairman or Vice-Chairman will authorize the Secretary in charge to 
issue an Invitation to Attend pursuant to Regulation 14 (under The 
Law Society Act). Where the breach is regarded as more serious, the 
Chairman or Vice-Chairman will authorize the issuance of a sworn 
complaint and the formal complaint procedure will be commenced. 

When notified of the Invitation to Attend the lawyer is usually 
advised that it is not necessary to consult counsel. Invitations 
to Attend «are quite: informal: no, reporter 11s present and (there: 1s) ne 
publication whatsoever of the event. The complainant is not usually 
present. If the lawyer elects to attend when invited, the Committee 
normally asks for an explanation of the behaviour revealed by the 
complaint and answer. The lawyer often receives the advice of the 
Committee, and quite frequently undertakes to resolve the matter in 
some way. In practice the Committee may chastise a lawyer on an In- 
vitation to Attend but it has no power to impose sanctions. Moreover, the 
Discipline Committee has recently decided that failure to attend upon 


an invitation to do so, is not in itself professional misconduct. 
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The Discipline Committee may decide that the matter is too serious to 
be dealt with by the Invitation to Attend procedure, and may authorize 
the Secretary to proceed by way of sworn complaint. 

It should be noted that the lay Benchers appointed under s. 23(a) 
of The Law Society Act are members of the Discipline Committee and 
are entitled to participate in Invitation to Attend proceedings in the 
same way as may any other Bencher. There is no requirement that 
there be a lay member present: conversely there is no prohibition 
against participation by a majority of lay Benchers. Committee com- 
position seems to be established largely on the basis of availability: 
lay Benchers appear to participate more actively per capita than do 
the elected (and other non-voting) ,Benchers. 

The formal complaint procedure is illustrated graphically in 


simplified form in Figure III, and in greater detail in Figure IV. 
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The formal complaint procedure refers to the process initiated 
when the Chairman or Vice-Chairman of the Discipline Committee authorizes 
the Secretary to prepare and serve a sworn complaint on the lawyer 
whose conduct is being questioned. This procedure is reserved for 
more serious breaches of discipline. Serious criminal charges 
and misappropriation cases are always dealt with in this manner. 
At the early stages, of this procedure, and if the matter appears to 
involve the lawyer's handling of trust account funds, the Chairman or 
Vice-Chairman of the Discipline Committee will authorize an audit 
of the solicitor's books and accounts pursuant to Regulation 22 
(under The Law Society Act). Occasionally such problems first come to 
the attention of the Law Society when one of the staff auditors 
is conducting an unannounced "blitz" audit. 
Once the complaint has been authorized,the Secretary's office 
is responsible for preparing it. If outside counsel is to represent 
the Law Society at the disciplinary hearing, counsel will assist 
in its preparation. If the matter involves solicitors' 
accounts, the Law Society auditor who conducted the investigation will 
participate. The charge usually specifies that the solicitor has been 
guilty of professional misconduct or conduct unbecoming a barrister 
and solicitor, but sometimes both charges are included in one complaint. 
The complaint and notice of the hearing are served on the 
solicitor either personally or by registered mail. Private investigators 
are rarely used by the Law Society to obtain evidence for disciplinary 
hearings. However occasionally they are hired to attempt to trace the 
whereabouts of lawyers who cannot be found easily so that they may be 


served with the complaint and notice. The lawyer accused is usually 
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advised to retain counsel. 

If it is alleged that the lawyer failed to abide by the 
Regulations with respect to the keeping of books and records, clients! 
trust funds must be protected pending the outcome of the discipline 
hearing. The usual practice is for the lawyer to agree to a co- 
signing arrangement on trust account checks with an accountant 
approved by the Law Society. The Sociéty notes that such a co- 
Signing arrangement works well for money already in the lawyer's 
accounts, but is ineffective to stop lawyers from improperly appropriating 
later receipts. Occasionally the lawyer undertakes not to daccepe 
money from clients on any trust basis pending the outcome of disciplinary 
proceedings. If the lawyer is unwilling to cooperate or cannot be 
found, the Law Society may apply ex parte to a judge of the Supreme 
Court under section 42(1) of The Law Society Act for a stop order on the 
solicitor's bank account, or under section 43 for the appointment of a trustee 
for the purpose of preserving the property of the lawyer. 

Discipline hearings are generally held twice a week each month 
of the year with the exception of one day each month when the "discipline 
policy section" meets. In 1976, the Discipline Committee met on the 
equivalent of 43 1/2 days, 5 of which were devoted to compensation fund 
matters. The hearings are normally held in camera, although the solicitor 
has the option to choose a public hearing. A transcript of the evidence 
is taken and the accused lawyer is normally represented by counsel. 
The Committee can proceed in the absence of the lawyer if satisfied 
that notice of the hearing was received and no explanation for the 
failure to appear has been provided. Adjournments of the hearings are 


frequently sought and granted. Counsel for solicitors seem to have 


ee be 


trouble obtaining instructions and adjournments to instruct new 

counsel are frequently granted. The delays in the process have become 
quite significant and have sometimes produced unfortunate consequences. 

On one occasion, in the seven-month period between the service of the formal 
complaint and completion of disbarment, the lawyer stole a further 

$180,000 from clients. Apparently, the procedure could be completed 

much more quickly in the past, and it was not unusual for a solicitor 

to be disbarred within a few days of the discovery of a defalcation. 

This was possible because the lawyer frequently admitted guilt, would 

not engage counsel (despite the Secretary's advice), and would agree 

to shortened notice. The misconduct was "'always proved by appropriate 
evidence", but the result was achieved more quickly and at a lower cost. 

The Secretary says that the tendency now is for lawyers to fight tenaciously, 
raising technicalities and requiring more thorough and costly investigation 
by the Law Seedetys SThe chief auditor for the Law Society estimates the 
average time between discovery of the misappropriation and imposition of 
penalty to be about six months. This is apparently much shorter than in 
many jurisdictions, but is not without its problems, as the case des- 
cribed above illustrates. 

In most cases in which a serious breach of discipline has been 
committed, evidence of the lawyer's personal problems is led at the 
discipline hearing. These problems frequently involve marital difficulties, 
alcoholism, financial problems, depression, or difficulties entailed 
in the loss of a secretary or bookkeeper with whom the lawyer had 
entrusted many of the financial aspects of practice. While the evidence 


might indicate that the lawyer is incapable of practising law by reason 
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of, for instance ; “addiction to alcohol, the’ Law Society rarely, proceeds 
under Section 35 of the Act which expressly provides for this situation. 
Section 35 is avoided because the Law Society feels that "it is much 
easier to prove a specific misappropriation or wrongdoing than it is 

to prove incapacity". It is usually the lawyer who introduces 
evidence of personal problems in an attempt to explain the unsatisfactory 
behaviour and to ‘persuade the members of the Discipline Committee 


to soften the penalty being imposed or recommended. Character 
evidence from reputable members of the profession practising in the same 
locality as the accused lawyer also has a strong persuasive effect on the 
Committee. On the other hand, the lawyer's past record of discipline (to 
the extent that misconduct was established), is usually put into evidence. 
Now that the Law Society has access to information about previous 
civil liability history, it will be possible to introduce that evidence 
as well, if the Law Society sees raGbhe 

Where the Discipline Committee finds professional misconduct or 
conduct unbecoming a barrister and solicitor to be established, it 
may reprimand the solicitor in Committee, or report to Convocation its 
findings and its recommendations in respect of the appropriate penalty. 
A reprimand in committee is used for less serious offences. No 
publicity’ whatsoever is given to matters which terminate in a reprimand 
in committee. 

Where the matter is considered serious enough that the Discipline 
Committee believes it should be considered by Convocation, a 
report of the proceedings in a Discipline Committee is transmitted to 


Convocation. Convocation must approve both the finding of guilt and 
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the suggested penalty. Convocation is free to disregard the suggestion 
of the Discipline Committee about the appropriate penalty and to 
substitute any other penalty within its jurisdiction. That jurisdiction 
is found in S. 34 of the Act which allows Convocation: to cancel the 
lawyer's membership in the Society by disbarring the lawyer as a 
barrister and striking the lawyer's name off the roll of solicitors; 
to suspend the lawyer's rights and privileges as a member; or to reprimand 
the lawyer. Section 34 also permits Convocation to "by order make such 
other disposition as it considers proper in the circumstances". 
Convocation's power to choose from among awide variety of sanctions is 
therefore not express (as it is for the governing bodies of most of the 
other roceeaionat organizations under study by the P.O.C. and as it is 
for the governing bodies of the legal profession in several other 
peovineset Nevertheless, the Law Society states that "it is considered 
that the generality of [Section 34] would include the orders that are 
spelled out in the legislation of some other Porincesne™ Convocation 
has demonstrated some flexibility in the sanctions imposed on guilty 
members. Quite frequently restrictions are placed on the lawyer's 
practice when a reprimand in Convocation is ordered. An approved 
chartered accountant may be required to co-sign all cheques drawn on 
clients' trust accounts and a lawyer may be required to file quarterly 
audited financial statements. In some cases, lawyers have been required 
to undertake before Convocation not to engage in the private practice 
of law without first notifying the Law Society. 

The profession is notified about all cases in which discipline 
is imposed in Convocation. A note of the lawyer's name and a 


brief description of the circumstances are placed in the Communiqué, 
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which is a one page memorandum to the profession describing proceedings 
in Convocation. The penalty imposed is also indicated. The Communiqué 
is distributed to the profession promptly after each Convocation. 

There is a further note of the matter in the more thorough Minutes of 
Convocation which are distributed some significant period of time 

after each Convocation. Additionally, in cases of disbarments and 
suspensions, press releases are sent to Canadian Press and to the 

three Toronto newspapers. All Canadian law societies, the Registrar 

of the Supreme Court, the Attorney General, local registrars, County 
Court Judges, Provincial Court Judges and Jail Superintendents from 

the County where the lawyer practised and adjoining counties are 
notified as are Legal Aid and Canadian Bar Association officials. 

A disbarred lawyer is effectively cut off from traditional legal 
practise. The lawyer cannot work for another lawyer, nor share 
office space with another lawyer. A disbarred lawyer may apply to 
Conyocation for re-admission into the Society. Although there is 
no minimum waiting period before a former lawyer can apply, 
re-admissions are not common. The lawyer's employment 
record since disbarment is the most important factor in a re-admission 
inquiry. Questions asked are: Has the former lawyer been gainfully 
employed in a responsible position? If alcoholism was a factor in 
disbarment, has rehabilitation been effected and for how long? Have 
all former clients in the compensation fund been repaid for money lost 
through improper behaviour at the time of disbarment? Does the local 


Bar Association support the application for re-admission? 
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The Law Society's lay Benchers participate fully in formal complaint 
proceedings both at the Discipline Committee and Convocation levels. 
There is no obligation on the Law Society to report in detail upon the 
operation of its discipline system and it does not do so. The only 
publiciy available information consists of the current synopses (in 
the Minutes of Convocation and in the Communiqués) , of the dispositions 
of formal discipline matters (where the accused lawyer has been found 
guilty and punished), and of a 1970 study of disciplinary system (insofar 
as it resulted in disharment.y°° Access to further information was 
gained when the Law Society permitted Mrs. Heather Werry of the staff 
of the Professional Organizations Committee, to spend two months 
(November and December, 1977) observing the system in operation and 
gathering information from Law Society records and current discipline 
files. A detailed summary of written complaints received by the Law 
Society over the one-month period November 9, 1977 to December 9, 1977, 
was compiled from examination of complaint letters as they arrived (Table i. 
The Law Society permitted the reproduction of a document entitled 
Comparative Statement of Final Count of Discipline Complaints Broken 
Down into Various Categories (1977) (Table II). This document is pre- 
pared by the Law Society as follows: when a complaint file is closed, 
an attempt is made to categorize the subject matter into one or more 
of the Statement categories. These subject categories are placed on 
index cards filed by name of the lawyer involved, and are counted 
as the files are replaced in storage. As many complaints are categorized 
into more than one subject-heading,the statement complaint totals are 


approximately double the actual number of complaints received. 


* 
All Tables referred to in this working paper are reproduced in Appendix A. 
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To gain a clearer understanding of how complaints are classified 


and handled, 


categories which appeared related to competence, and specific information 


approximately a 10% sample was drawn from those Statement 


was gathered from the files of the complaints involved. A total of 


165 files indexed for the period January 1, 1976 to November 7, 1977 


were examined. The categories considered were: 


(A) 
(B) 
(C) 
(D) 
(E) 


(F) 
(G) 
(H) 
(1) 
(J) 


No basis for complaint; 
SOLiCILOrs Lees, 
Delay with justification; 


Delay without justification; 


Law - any other question of law (other than solicitors' 


negligence); 


Misrepresentation; 


Complaints from lawyers against other lawyers; 


Law-Solicitors' negligence; 
Communication; and 


Referred to Bencher. 


The results. are presented in) Table II1, Charts: A, through J, ‘Thetresults 


of examining index cards in an attempt to draw the 10% sample indicated 


that the Statement category totals 


ofuthe, law Soclety snus, Dei nverron: 


As 


some discrepancies seemed large, Mrs. Werry and the Law Society employee in 


charge of the indexing and Statement preparation, recounted all 1976 


categories. 


therefore appear separately on Table II. 


Reconciliation was impossible, and the recount figures 


As many of the cases involved 


complaints not pursued or established or complaints where the final 


resolution was one not to be published (Invitation to Attend, Reprimand 


in Committee), names of lawyers involved were omitted and the data is 


presented by case numbers only. 
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Information about the workload and output of the Invitations 
to Attend and of the Formal Discipline procedure for 1976 and 1977 
was also gathered. From the index cards, Mrs. Werry was able to 
identify lawyers subjected to invitations and formal doittia iter’ 
Examination of the lawyer's file and of discipline committee minute 
books produced the more specific information contained in Tables IV 
and V. The informality of the Invitation to Attend procedure; the 
fact that the matters involved frequently involve lawyers unaware of some 
specific Professional Conduct Handbook Ruling (and particularly 
Ruling 14, which imposes strict conditions on borrowing from clients) ; 
and the fact that the usual disposition of an Invitation is the calling 
of the lawyer's attention to a ruling or problem overlooked, or the 
rendering of extremely informal advice, mean that information about 


the disposition of Invitation proceedings was frequently not recorded 


in the Committee minute book or in the file of the lawyer involved, 


and was therefore not available to Mrs. Werry. 
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(2 JymiABLEW ies ANALYSIS 
In;.compaling.Table.l,. Mrs... Werry read complaint, letters: cceciyca 

by the Law Society. The categorizations of area of practice and of the 

nature of the complaint are hers. Demographics about the complainant 

were implied from the letters, Demographics about the accused lawyer 

were apparent in the letters or were obtained by 

attempting to discover firm size from various legal directories. The 

elassitication.o* sthe “Nature,of theyComplaint’ at the end ot slabicel 

was prepared by the researcher. Obviously other analysts might well 

classify matters differently: in particular, "morally improper behaviour"! 

has been used to comprehend all cases in which the accused lawyer is 

(apparently) consciously refusing to act as desired (refusing to honour 


an alleged undertaking, withdrawing from a case, breaching an escrow agreement). 


Adopting a wide definition of competence, it is suggested that at least 
71 of the 171 complaints in the sample can be classified as impugning the 
competence of the accused lawyer. These 171 complaints comprise about 9-10% 
of the total complaints received in 1977. 

Of the 171 complaints. 23 (13%) were from lawyers. Virtually all 
of these were unrelated to competence, raising questions of failing to 
honour undertakings, moral fault (conflict of interests, threats, 
changing affidavits), breach of trust, refusal to pay clients money 
owing, advertising and improper accounting. Only three complaints 


which related to poor performance, delay and improper withdrawal from 
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a case, can be considered to be definitely related to competence even 
in the widest sense: a fourth case, which involved the treatment of a 
search of title as a disbursement in a real estate fee, might plausibly 
be included among competence complaints by lawyers. 
Only five complaints (about 3%) were from business clients, The 
vast majority of complaints came from individual clients who felt they 
had been serviced poorly or slowly, or overcharged. Virtually all 
of the competence complaints came from this source. About one-half 
of the complaints came from outside Toronto. 
Sole practitioners and partners in small practices are heavily 
overrepresented as targets of complaints. Toronto practitioners, who 
form about half of Ontario's legal profession are similarly overrepresented. 
No data are available about other demographic features of complainants 
or lawyers complained against, nor is anything known about how compléinants 
became aware of the Law Society complaints mechanism or why they chose 
to complain. 
The high percentage of complaints arising out of real estate 
matters parallels the high civil liability profile of real estate: 
however the very sizeable proportion of complaints related to litigation 


is unique to complaints and is not mirrored in civil liability.°” 


(b) TABLE II - ANALYSIS 

The allocation by the Law Society of closed complaint files into the 
Table II categories was done very quickly and probably inconsistently, as little 
is regarded as depending upon it. However, the rough indexing and 


counting confirms the representativeness of Table I as a guide to the 


nature of complaints received, at least insofar as areas of law complained 
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about is concerned. In 1977, approximately 36% of complaint files 
closed concerned real estate, 25% litigation, 12% family law and 11% 
estates: this breakdown approximates in order of importance the summary 
of complaints by area at the end of Table I. The significant percentage 
figure variations may be true differences or may be the result of 
classification by different individuals. 

A very substantial number of the complaints can be seen to raise 
questions of competence in the wide sense, and many of them might raise 
issues of incompetence even under the more narrow definition. Complaints 
classified into categories of Referred to Bencher, Communications, Fees, 
Delays, Solicitors' Negligence, Other questions of law, Complaints by 
lawyers, and Complaints without Basis, could all conceivably comprehend 
narrow or wide definition competence problems. The matter is explored more 
fully.in the,analysis of. Table, 111¢ 

The introduction of the seven new categories (areas of law), in 
1976, suggests the possible awareness of the Law Society of the 
educational and quality control functions which the receipt and analysis 
of complaints can perform. The large increment in numbers of indexed 
complaints between 1975 and 1976 is largely due to the introduction of 
the new categories. 

Table II is an internal document prepared by the Law Society. A 
terse summary of the number of complaints received in 1976 by area of law 
involved is presented in the Discipline Committee's Annual Report. It is 
anticipated that a similar summary of 1977 activity will be included in 
the 1977 Report. These Reports are published in The Law Society's "Minutes 
of Convocation", a report on the activities of the Benchers and committees 


which is available to those lawyers who ask to receive it. 
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(c) TABLE IIT - ANALYSIS 

Mrs. Werry examined 165 closed files indexed under headings that 
suggested possible issues of incompetence. An attempt was made to get 
about a 10% random sample for each heading. However, as some files 
raised several indexed headings, the 10% figure is greatly exceeded 
for some categories. Examination of 165 files can produce a 10% sample 
even though 6150 matters are indexed for 1976 and 1977 because most 
files contain at least two headings (area of law and cause of complaint), 
and many contain several headings. 

Mrs. Werry submitted the following composite data deduced from 


examination of the 165 files: 


Number of Complaints 165 
Location of Complainants Toronto 77 
Other 86 
Location of Accused Lawyer Toronto 90 
Other 75 
Firm Size of Accused (i) By number of lawyers 
Lawyer's Firm 
1-3 lawyers 119 
More than 3 lawyers 38 


(ii) By Type of Practice 


Sole Practitioner 69 

Partnership 78 

Other 16 
Date of Call to the Bar 1970-76 4S 
of Accused Lawyer 1960-69 58 
1950-59 46 
- 1949 16 


The researcher noted that in 38 cases, an amicable settlement appeared to 
have been reached between the complainant and the lawyer complained 


about. 
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An overview of these figures again illustrates overrepresentation 
of the sole practitioner and small firm partner. The most likely 
candidate for a complaint is a busy sole practitioner who has been 
complained about on several occasions in the past, has largely 
individuals as clients, and whose practice is centred in the real 


estate, litigation or estate fields 89 


Very recently called lawyers 
are rarely complained about: otherwise the frequency of complaints 
does not seem to heighten at any experience level. The most significant 
factor in predicting the likelihood of a complaint against a particular 
lawyer is the lawyer's past complaint history. 7° 
It is noted that the lawyers who have had bad complaints records 
appear to have difficulty communicating properly with clients: mis- 
understandings are frequent. Complainants appear to be unsophisticated 
individual clients similar to those observed in the one-month current 
complaints sample investigated for Table I. It is also noted that many 
lawyers have long careers in practice with few complaints while others 
engaged in similar areas of practice are the objects of a great number. 
Lawyers who complained about other lawyers "frequently commented 
they were most reluctant to report another solicitor to the Law Society 
and said they usually did so, as a last resort, to get a lawyer to 
honour an undertaking when all [other] attempts had faivea Bee 
Mrs. Werry's analysis of Table III concludes as follows: 
"Lawyers in their replies frequently comment that the 
complainant was happy until he received his bill or that 
the complainant has yet to pay him anything. It is im- 
possible to tell whether a complaint was registered just 
as a delay tactic by the complainant to stall the payment 
of his solicitor's account. 
Lastly I should mention that most complaints are dismissed 


by the Law Society without being resolved to the satis- 
faction of the complainants ...'"92 
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The following additional comments can be made on the individual charts: 
1s Chart A: No basis for complaint. 

Ex hypothesi, all of these matters have been considered by the Law 
Society to involve no professional misconduct or conduct unbecoming a 
barrister and solicitor. It is impossible and would be improper to 
comment on the merits of such decisions on the basis of the limited in- 
formation available to me. It should be noted that these judgments are 
all made by the Law Society on the basis of the complaint letter and the 
lawyer's response to it, without any further investigation of the matter 
complained about or the competence of the lawyer generally, as indicated 
by other matters in the lawyer's practice. Some complaints in this category 
are rejected by the Law Society as beyond its jurisdiction, on the basis 
that they involve "fees" or the dispensation of legal advice. Even though 
all matters in this category are regarded as groundless, there is evidence 
that Law Society involvement induces dispute resolutive action in some cases, 
a Chart B: Fees 

The Law Society declines jurisdiction in all fees complaints and 
recommends taxation. No matter in this category induced further disci- 
plinary proceedings in respect of excessive, misleading, or unnecessarily 
incurred fees. However, where an element beyond merely excessive charging 
appears, the Law Society appeared prepared to consider the complaint 
(e.g. cases 7 and 20): in these particular instances, no misconduct was 
judged to exist. Several of the fees complaints suggest a quality 
component to the client's dissatisfaction. The inference that some of 
these fees complaints include dissatisfaction with quality of service is 
strengthened by the fact that the Law Society was prepared to investigate 


some of them (when it does not investigate "purely fees disputes"). 
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The existence of a quality component to some of these complaints indicates 
the significance of the filtering out of fees complaints at lower levels 
before it can be known whether or not a quality component is involved. 

No case in this group proceeded to further disciplinary action. 

Some dispute resolution functions were performed by Law Society inter- 
vention. 
ip Chart C: Delay with justification 

Again, matters in this group have been considered by the Law Society 
not to raise issues of misconduct, and no judgment is possible on the 
merits of such decisions. Substantial dispute resolution functions 
can be observed here, with Law Society intervention (in the form of 
asking for comments on the complaint), frequently producing dispute 
settling action. One matter (case 14) went beyond a lawyer's exchange 
of letters with the Law Society when an Invitation to Attend was issued 
after extensive delay. It appears that this should have been a "delay 
without justification" matter, 

4, Chart D: Delay without justification. 

In all these cases, the lawyer has been judged (ex hypothesi) to 
have delayed unnecessarily. In one case (number 9), the Law Society 
viewed this as a gross departure from the standard of practice expected 
of professionals and the matter went to formal discipline. The lawyer 
who had an ominous prior complaints record was reprimanded in Convocation 
(with costs) for this dereliction. The Discipline Committee and 
Convocation were each able to apply a very general standard to find an 
unacceptably low level of performance in the particular case. The 
lawyer involved appears to have completely neglected to act on the 


matter to which the complaint related. 
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In two other cases, the delay and failure to explain matters 
properly resulted in Invitations to Attend. In three cases formal 
complaint proceedings were initiated for failure to respond to Law 
Society letters. The dispute resolutive effect of Law Society inter- 
vention was clear in many cases, The Law Society engaged in no 
further disciplinary action against more than half (8 of 14) of those 
found to have delayed without excuse. 

Oe Chart E: Questions of Law, other than Solicitor's Negligence. 
This category was examined even though it was assumed that no 
lawyer's competence questions would be raised. In fact, several of the 
complaints raise questions of the calibre of the lawyer's knowledge or 
performance. All were found not to be established and as indicated 
above, no comment is possible except upon the lack of investigation 
beyond exchanging letters with the lawyer accused before dismissing 
the matter, Again, dispute resolution functions are apparent from 

Law Society intervention. 
6. Chart F: Misrepresentation 

One of the two complaints alleged an element of incompetent per- 
formance. On evidence presented with the lawyer's reply to the Law 
Society, the Society declined to investigate further. 

7. Chart G: Complaints by lawyers against other lawyers. 

The majority of these complaints involve misunderstandings 
between lawyers about the terms of agreements between them, or about 
failure to honour undertakings, One (case 8) involves a matter not 
connected with the lawyer's practice, Two cases (cases 5 and 6) 


involve possible competence questions. 
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8. Chart Hr Solicitors’ negligence. 

In several of these cases, the Law Society concluded there had 
been no negligence and no comment is possible about such judgments 
except that raised above concerning the extent of the investigation 
carried out. In one case (number 6), the Law Society interviewed the 
complainant before concluding that no misconduct had been made to 
appear. 

In 4 of the 11 complaints examined (case numbers 2, 5, 8 and 11), 
the Law Society declined jurisdiction on the ground that negligence 
was beyond its jurisdiction. In two cases, the Law Society inclined 
to the view that no negligence appeared. In the others, no conclusion 
was reached. Each of these cases (2 and 8) appears capable of 
raising professional misconduct issues even under the Law Society's 
operational definition. It is noteworthy that one client (case 
number 8) was told that discipline would "not help" the client, and he 
was told to sue instead. This’ client ‘reported dvfficulty*in finding 
a local lawyer willing to sue the accused lawyer. No complaint related 
to a lawyer's negligence proceeded farther into the disciplinary process 


than an exchange of letters (and client interview). 


= Chart I: Communication 

These complaints arise largely out of situations where the client 
is surprised by the course of events or the lawyer's fees. Occasionally 
they occur because the lawyer has not explained the legal position to 


the client fully. Frequently a dispute resolution role is played 
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by the Law Society's intervention in such cases. In a number of 
cases, the matter seems to suggest that the lawyer was negligent in 
estimating fees poorly, in handling a case (apparently) ineffectively 
or in performing in a dilatory fashion. In some of these situations 
the Law Society's review of the correspondence indicates no misconduct 
by the lawyer. In no case wasa "poor communications" matter pressed 
further in discipline. 
10. Chart J: Referred to Bencher 

Complaints are referred to Benchers when they raise issues regarded 
as too difficult for a Secretary to resolve unassisted, or when the 
complainant persists despite the Secretary's repudiation of juris- 
diction. The files examined revealed an Invitation to Attend issued 
in respect of inordinate delay and poor communications (case 1) ,and 
the Law Society's refusal of jurisdiction even when a lawyer's bill 
was reduced by one-half in taxation (case 3). Case number 2 does 
not involve an allegation of incompetence, but illustrates the con- 
straint imposed on the disciplinary process by inability to investigate 
beyond the letters exchanged among the Law Society, complainant and 


lawyer accused. 


(d) TABLE IV - INVITATIONS TO ATTEND - ANALYSIS 


The subject matter of Invitations to Attend is tabulated in 


Table VI, 
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Cases in the categories marked by asterisks could conceivably raise 
competence issues (in the wide sense): some clearly do. By this broad 
test, 19 cases (some 34%) of the 1976, 9 cases (some 14%) of the 1977 and 
28 cases (some 23%) of 1976 and 1977 combined workload of the Discipline Committee's 
Invitations to Attend procedure might have involved allegations of incompetent 
performance. The numbers and percentages would decline if a narrow definition 
of competence were adopted, For instance, the complaints categorized as 
problems of delay, failure to communicate, failure to appear in court, failure 
to follow instructions and negligence, could all involve problems of lack 
of ability or of overwork, poor supervision or control systems, poor ability 


to trelate -to clients.onm simple accidents. 
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Because of the sparsity of Discipline Committee records of 
Invitations, and Mrs. Werry's consequent inability to compile complete 
records of sources of complaints and of dispositions, detailed analysis 
of these matters is impossible. It is noteworthy that most complaints 
by lawyers (of complaints whose source is known), involved allegations 
of breaches of undertakings, ethical rules and advertising: two complaints 
could be characterized as related to competence. Of the three complaints 
known to have originated with Judges, two involved blatant derelictions 
of duty (failure to appear in court or to send a substitute counsel: the 
other involved the clearest allegation of incompetence (case number 3 
of 1977) and the strongest effective sanction (though the sanction of 
terminating civil litigation practice was self-imposed). It should 
be recalled that the Committee Only has authority ''to advise" on 
Invitation to Attend proceedings. 

The percentage of sole practitioners dealt with by Invitations to 
Attend (58% in 1977; 50%in 1976) is much larger than their representation 
in the membership population (22% in January 1978). Toronto lawyers 
accounted for about 50% of Invitations: this closely reflects their 
proportion of membership in the Ontario Bar. No age group, as 
measured by date of call to the Bar, appears particularly vulnerable. 

The difference between inputs into the complaints mechanism and 
outputs of the Invitation to Attend procedure should be noted. 
Approximately 50% of public complaints received involve allegations 
of incompetence in the wide sense: approximately 33% of the complaints 


involve morally improper or unethical conduct. At the Invitations stage, 
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less than 25% of the committee workload during 1976 and 1977 relates to 
competence matters, while morally improper and unethical conduct 
accounts for about 80% of the complaints considered (70% - 1976; 

88% - 1977). This is accounted for by the filtering effects of finding 
complaints unfounded or denying jurisdiction at early stages, and by 
the introduction of a set of inputs from accounting reports that 
lawyers must file annually and from unannounced blitz ERE © 

FORMAL COMPLAINTS: ANALYSIS 

The subject matter of formal complaints is tabulated in Table 
VIL... Table Vil is not highly reliable, particularly for 1977 complaings: 
Many of the complaints involve several charges and it is difficult to 
know which, if any, was primary. 

However, Tables V and VII do show that in 1976 there were initially 
no formal complaints related to competence. Case 8 on Table V could 
conceivably involve incompetence, as could case 15, though in the latter, it 
appears that the accused lawyer had completely abdicated from practice. 
In each of these cases, the sanction of a reprimand in the Discipline 
Committee was imposed. No publicity is given to reprimands in Committee: 
neither the name of the lawyer reprimanded nor the circumstances of 
the professional misconduct which was involved in these cases was 
reported anywhere. Neither the profession nor the public would be aware 
of any formal complaint related to competence in lezen 

In 1977, cases 5, 7, 6,914, 16 and 23 on Table V could canceivanly 
involve competence issues, At best, they involve competence in the wide 
sense as characterized by poor work flow control or inability or un- 


willingness to communicate adequately with clients. In all but one of 
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these cases (case 7), a reprimand in Committee was ordered or the 
complaint was not established. The profession or public could become 
aware only of case 7, in which disbarment was ordered and full publicity 
would follow. Case 7 involved a failure to respond to Law Society 
letters and to file annual reports, as well as a failure to follow a 
client’ s, instructions, 

The overwhelming concern of formal discipline is misconduct. 
Virtually all cases subjected to formal discipline involve breaches of 
criminal statutes, failures to meet professional ethical standards, or 
failure to maintain the financial records required by Law Society rules. 
The formal discipline process is not engaged to consider cases in which 
it is alleged that a lawyer lacked the skill or ability to perform at 
an appropriate level: it is only with difficulty that it can be said 
that the process considers any cases of incompetence in the wider sense. 
The subject matter of about 50% of public complaint letters is almost 
completely unrepresented in any form in the formal complaint procedure, 
the only procedure which permits the Law Society to impose disciplinary 
sanctions on lawyers. 

Since the formal procedure has little contact with competence 
matters, there is no occasion for experimentation with sanctions 
designed to "'rehabilitate" incompetent practitioners or to encourage 
performance at more suitable levels. In those cases in which some 
competence element appears, the sanction imposed is almost universally 
that of a reprimand. In all of the formal complaint cases, the range 


of sanctions actually imposed includes only reprimands in Committee, 
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reprimands in Convocation, and disbarment: each of these sanctions is 
expressly authorized by s. 34 of The Law Society Act. 

Chart D gives details of the only case during 1976 or 1977 in 
which the Law Society invoked its powers under s. 35 of The Law Society 
Act to find a lawyer incapable of practice by reason of mental illness. 
The power of suspension expressly granted by s. 35 was invoked to 
prevent the lawyer from practising until the mental illness is overcome. 
DISCIPLINE IN THE LEGAL PROFESSION: GENERAL ANALYSIS 

That competence problems (in both the wide and narrow senses), 
exist in the legal profession cannot be doubted. The extent to which 
incompetence is a significant feature of contemporary legal practice 
can be debated. However it has been manifested in three ways. First, 
the busy solo or small firm practitioner takes on more work than can 
be handled by that practitioner and without proper systems or super- 
vision to ensure that work can be delegated or is performed properly by 
subordinates. The consequences are a significant number of client 
complaints alleging undue delay, failures to communicate, poor quality 
of representation, negligence or excessive fees for services rendered. 
The problems may result from a lack of skills or knowledge, but more 
likely are simple demonstrations of poor performance caused by inadequate 
organization. 

Secondly, there has been a dramatic increase in the civil liability 
incurred by practising lawyers, which has necessitated a change 
in the manner in which professionals are insured and has produced 
an almost doubling of liability insurance bl Ee The negligent 


acts which give rise to the liability may be the consequences of lack 
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of skills or ability generally; of lack of skills or ability in a 
particular area of practice outside the practitioner's main field; or 
may result from the same overwork and poor organization that generates 
the client complaints. 

Thirdly, influential members of the profession have recently 
criticized the quality standards demonstrated before them by legal 
practitioners. The Chief Justice of Canada, the Chief Justice of the 
High Court of Ontario and several other Judges have recently and publicly 
expressed dismay at the lack of ability or lack of preparation of lawyers 
appearing before them. The problem of delay in litigation was attributed 
in part to the incompetence of "dabblers in litigation" in the 1973 
Report of the Ontario Law Reform Commission on the Administration of 
Ontario Courts. 

Yet, despite these developments the discipline system of the Law 
Society of Upper Canada seems singularly ineffective in attacking 
incompetence. Problems of lack of skills or knowledge appear never to 
be raised within the formal complaint procedure, and instances of "poor 
performance" arise very rarely and only incidentally to misconduct 
prosecutions in respect of criminal or unethical activities. The 
skills or knowledge issue is virtually never raised in the Invitation 
to Attend procedure, while only a very few "poor performance" cases 
(which usually involve extravagant delays or complete failures to 
respond to client inquiries), are raised in such proceedings. Even then, 
there is no sanctioning power available to the Committee in Invitation 
to Attend proceedings, and the circumstances which gave rise to the Invitation 


are not publicized to the profession or to the public generally. 
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To be sure, the situation is not as serious as that which caused 
the American Bar Association Special Committee on Evaluation of 
Disciplinary Enforcement (1970) to report: 

" .. the existence of a scandalous situation that requires 

the immediate attention of the profession ... Disciplinary 

action is practially nonexistent in many jurisdictions 

many disciplinary agencies have little power to take 

effective steps against malefactors." 99 
The truth appears to be that the Law Society, like the governing 
body or disciplinary authority over lawyers in many other jurisdictions, 

100 
has traditionally been preoccupied with misconduct offences. Only 
recently, and largely as a result of the professional concern generated 
by the dramatic increase in liability insurance premiums, has the 
Law Society begun to take a genuine interest in the role discipline 
can play in preventing costly incompetence. The past abdication from 
disciplinary involvement is illustrated by the statement of the Vice- 
Chairman of the Discipline Committee in 1976 indicating the new 
orientation which Convocation was adopting: 

"Recently and largely as a result of what can only 

be called bad experiences with our Errors and Omissions 

Insurance Plan, Convocation has instructed the Discipline 

Committee to lay charges of professional misconduct where 

there appears to have been gross negligence, repeated 

negligence or gross incompetence. This branch of the 

Committee's activity is becoming better organized now and 

members may expect to be reading in the Communiqué of 

more instances where these faults have been checked by the 

full weight of the Society's disciplinary responsibility 

in the hope of maintaining the required professiona] 

standards and public confidence in our Profession." 101 

Many of the incompetence problems that arise in the legal profession 


are amenable to partial solution through discipline. Demonstrated lack 


of skill or ability and poor work flow control can each be usefully 
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addressed by a disciplinary system prepared to do so and prepared to 
accept flexible sanctions to cope with the different problems that 
present themselves. ‘The difficulty of setting standards, while real, 
can be overcome by the adoption of general standards initially, which 
can be developed as they are applied in individual cases. The Law 
Society has, in the past, developed and applied standards in such 
highly subjective areas as, how great a delay can be tolerated; and 
what degree of failure to communicate with clients is As URN la 

General methods by which a desirable change in Law Society 
orientation can be encouraged and ensured are discussed in Part H of 
this paper: they involve largely the greater public accountability of 
the discipline system. The only "orientation" matter noted here is 
the Law Society's unwillingness to have its governing legislation 
amended to make clear that incompetence is a ground for discipline and 
to provide expressly for a wide range of sanctions. Apart from 
solving potential jurisdictional difficulties, such an amendment would 
serve warning and symbolic functions: it would provide clear evidence 
of the Society's proposed new concern, alerting practitioners to the 
fact that incompetence really will be a ground for disciplinary action in future 
it would help to break the inertia of the previous misconduct orientation 
and symbolize to the practitioners and members of Convocation the 
profession's dedication to competence as well as honesty and integrity. 
It would help mark a new departure in the "case law" direction of 


disciplinary action. 
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The remainder of this Part identifies and comments on other institutional 
constraints unique to Law Society discipline. 
The Society's disciplinary mechanism does not become apprised of 
a significant number of instances of demonstrated or apprehended in- 
competence, The filtering out at very preliminary levels of complaints 
alleging "negligence" as being beyond Law Society jurisdiction means 
that many potential instances of incompetence are not investigated at 
all. The filtering out of fees matters into taxation, has a like 
effect once it is accepted that fees disputes frequently involve a 
quality component. The Law Society does not have a fees arbitration, 
conciliation, or evaluation service such as those operated by the 
governing bodies in Manitoba and in Ene lands ne ability to become 
involved in fees matters might permit the Society to learn of instances 
of incompetent performance and to transfer those matters into discipline. 
A less effective technique would be to monitor carefully the operation 
of the taxing masters. However time and cost constraints are substantial: 
many clients i? Behe Mite of the taxing master, or knowing, do not think 
it feasible to have their fees complaint adjudicated upon by him. 1° 
In the past, the discipline system obtained no inputs from the 
Civil liability histories of practitioners. Practitioners could be 
involved in several successful claims without the discipline system's 
becoming apprised of the circumstances, even in cases of gross or 
repeated negligence. The situation was that claims between members 
and insurers were confidential and access to specific information in 


the possession of the adjuster or insurer was privileged. (The Law 
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Society had obtained a legal opinion to this effect.) Now that the 
Society itself is a partial insurer, it properly becomes aware of the 
extent of a member's negligent practice when civil liability ensues. 
Such information could be introduced into the discipline system to 
become an input for the control of incompetent members. The Law Society 
has taken some action to use claims history information. In the 

Fall of 1977 an Errors and Omissions Committee Recommendation to issue 
Invitations to Attend to insurance claims repeaters was ratified by 
Convocation. There is no specific statutory authority for the pro- 
cedure, though perhaps it is authorized adequately by Regulation 22(4). 
No sanctions can be imposed at such Invitations and the intention is to 
adopt a'helpful posture$' suggesting ways of improving practice. The 
Communiqué states that "flagrant cases will continue to be referred to 
the discipline cle cee Ane although there seems to be no record 

in our data of insurance claims histories forming the source of a 
disciplinary input. The use to which the Sain histories will be 

put remains to be seen. 

The Law Society receives very few competence complaints from 
lawyers, judges and other officials. The opportunity for practitioners 
to become aware of other incompetent practitioners is greater in law, 
in which many proceedings are adversarial (or potentially so), than 
in many other professions in which practice is largely independent, 
and input from these sources could be most eateantes ot Professional 
Conduct Committee Rulings permit reporting by professionals of pro- 


fessional misconduct, and require reporting where the misconduct involves 
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financial misconduct. LO Sie jurisdictions require the reporting of 
all perceived misconduct, including incompetence, For instance, the 
American Bar Association's Code of Professional Responsibility 

makes it a disciplinable offence to fail to act competently, and 
requires that lawyers possessing knowledge of instances of incompetent 
performance report such knowledge to the appropriate Byerley Sue The 
Canadian Bar Association Code provisions are similar to those in the 
current Handbook except that the duty to perform competently is more 
express, 7" It remains to be seen what the final form of the require- 
ment of competence and duty to report will be once reconciliation of 
the Code and Handbook is complete. The dramatic rise in liability 
insurance premiums can be expected to stimulate more complaints from 
practitioners. Perhaps a clear statement of Law Society interest in 
competence will stimulate snus ae to report poor performance more 
frequently, rather than simply making general public criticisms or 
adopting ad hoc and piecemeal measures. 

The Law Society has not attempted to stimulate these alternative sources 
(except as indicated above), relying on client complaints to bring to its 
attention instances of incompetence. The operation of many of the constraints 
identified in Part A above, on this source, is clearly visible in the Law 
Society discipline system. Overwhelmingly, complaints are from individual 
clients about sole or small firm practitioners. The survey of law firms in 
Ontario, conducted by the Professional Organizations Committee, indicates 
that it is the smaller firms that have the most significant share of the 
individual client market: incompetence in members of larger firms is unlikely 
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to come to the Law Society's attention The Professional Organizations 


Committee's survey of business clients of legal services supports the 
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data in Table I above which suggest that dissatisfied business clients 
express their displeasure by means other than reporting the lawyer to 
the Law Society. Only 10.3% of the business sample would approach the 
Law Society with fees complaints and only 6.9% would complain there in 
respect of poor quality legal services. 

The filtering effects on client complaints of writing requirements 
and of the summary declining of jurisdiction over negligence and fees 
matters has been discussed above. The prior "filters" of knowledge of 
and willingness to complain to the Law Society are also relevant. The 
Law Society does not advertise that it investigates complaints against 
lawyers and disputes the assumption that'a substantial number of 
clients suffer from the incompetence of their lawyers but are not aware 
of their position or what they can do about it." The non-business 
client survey undertaken for the P.O.C. by Ms. Nakatsu indicates that 
there is merit in the assumption. Of the 30% of clients not satisfied 
with the quality of service rendered by their lawyer, only 15.8% of 
clients complained to the Law Society. And of the general sample of 
non-business clients, only 28.8% of the sample mentioned the Law 
Society as an avenue for complaint in the event that they were 
dissatisfied with their lawyer's quality of service. As many as 36.9% 
of respondents can be regarded as not knowing where they could 
complain. The features of the lawyers' performance regarded by the 
client survey sample as unsatisfactory seem very similar to the written 
complaints that actually reach the Law Society and suggest that the 
complaints that do arrive represent only a fraction of actual client 
dissatisfaction! tnis hypothesis is further supported by evidence 


contained in Reports of the Ontario Ombudsman. For instance, in his 
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first Report, the Ombudsman noted that he had "detected an unawareness 
on the part of the public as to the procedures they should follow in 
asserting their grievances against the operation of the courts, or 
against lawyers or judges'', and that the Ombudsman's Office had therefore 
assumed a referral ye cat In the nine or ten months period covered by 
the Ombudsman's second Report (July 1976-March 1977), the Ombudsman 
received 171 complaints about lawyers. These complaints include both 
misconduct and incompetence matters. Occasionally, the Ombudsman is 
able to provide advice to complainants and sometimes assistance is provided 
to them (for instance, helping them to draft letters). However, normally 
the Ombudsman suggests that complainants contact the Law Society. One 
can only speculate about whether or not referred complainants proceed to 
file written complaints with the Law Siyicasy or 

The effect of the operation of these constraints and the Law Society's 
limited efforts to stimulate other sources is that the Law Society becomes 
aware of only a fraction of possible instances of incompetence and in 
respect of the alleged incompetence of only a fairly narrow cross-section 
of its professional membership. The problem is exacerbated by the Law 
Society's limited ability and willingness to investigate (beyond an exchange 
of letters), the circumstances which led to an individual complaint, or to 
investigate generally the competence of practitioners who are complained 
about, or complained about frequently. Limited investigation of individual 
complaints is unlikely to produce evidence of patterns of overwork, 
reckless practice, or inability, in practitioners who respond quickly and 
carefully to Law Society requests for comments on client complaints. 

There is no doubt that the Law Society discipline system performs 


useful dispute resolution functions. The performance of such functions 
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may have some effect on competence in alerting the practitioner involved 
to dissatisfaction caused the client, thereby promoting greater caution 
in respect of such activities in future. Yet the effectiveness of the 
system in performing this function is constrained by the nature of the 
system's caseload and the Law Society's publicity policy. The Society 
has taken the position that no specific attempt should be made to define 
the sorts of incompetence that might amount to "professional misconduct" 
and that the latter concept should be allowed to develop and to guide 

the profession by case-by-case elaboration. A major precondition for 
such development is the publication of the results of individual cases 

so that members of the profession can be guided in future. However, the 
circumstances and results of Invitations to Attend and of reprimands in 
the Discipline Committee are not published at all, and only brief 
summaries of names, circumstances and sanctions imposed in formal matters 
before Convocation are released to the profession or the Bhbitc.*° Full 
details of the facts, of the standards established, and of the reasons 
for finding the accused lawyer to have failed to meet the standards are not 
available. 


The Law Society may be rethinking its publication policy. This is not 


clear from page 6 of its interim brief on Continuing Competence. However, there 


are suggestions elsewhere that the Society may be proposing to publish 

the results of disciplinary proceedings in greater detail. The release of 
fuller texts of formal discipline cases may be contemplated. It is not 
clear whether or not increased publicity of the workload of the discipline 
committee in informal complaint matters or reprimands in committee 

is planned.!17 Even if it is felt that publication of the names of 
practitioners dealt with in these proceedings should be withheld, 

there can surely be no objection to anonymous publication of the circun- 


stances either of individual cages, or of recurrent competence problems .!18 
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Such reporting could serve educational and deterrent functions while 
permitting compilationsand analyses which could produce better 
quality control. 


As well, increased reporting could promote awareness of the discipline 
mechanism, and could help instil public confidence in the profession's ability 
and willingness to consider incompetence problems. This lack of confidence 
characterized several responses to the Professional Organizations Committee's 
survey of individual clients of legal services. It is summed up in the 
following comments of Rae Corelli, managing editor of Global Television 
Network, who, in commenting on the legal profession's failure to take advantage 
of opportunities to improve its image in the eyes. of the public, noted “that: 


"Number two among the omissions or lost opportunities 

is the refusal of the governing bodies to come down hard 

on legal incompetence. The Law Society of Upper Canada 

has always made much, and justifiably, of the severity 

with which it punishes lawyers who steal. But this is 

an activity that has little meaning to the average citizen, 
who seldom has anything worth stealing and is thereby 

denied the retributive satisfaction of dunning the Compen- 
sation Fund. As a matter of fact, a lawyer who is disbarred 
for having fraudulently converted to his own use $300,000 
belonging to the Canadian Imperial Bank of Commerce is liable 
to attract more public support than admonition. Legal 
incompetence, on the other hand, is a problem of far greater 
Significance and concern to the little and low income client. 
Rich clients fire incompetent lawyers and hire replacements, 
although it should be noted that rich clients, because they 
are rich, can usually avoid that problem by hiring clever 
and honest lawyers to begin with. But the middle or low 
income client cannot afford this luxury of abruptly changing 
horses in mid-stream; in the first place, he probably doesn't 
know that he has an incompetent lawyer until it is too late, 
and in the second place, if he does discover his misfortune 
he usually can't afford the expense of re-commencing his 
action with a second lawyer. 


One of the reasons frequently given by both the governing 
bodies and the Canadian Bar Association for the failure to 
act on incompetence is that competence is a difficult quality 
to measure. Who, they ask, will determine competence? Well, 
the answer would not seem to be too difficult: competence 
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can surely be determined by those who are themselves 
competent. And who is competent? I don't think it 

should be too difficult to assemble a five or six member 
panel whose qualifications in the view of the Bar at 

large were beyond question. It is interesting to note 

that most of the effective policing thus far undertaken 

by the legal profession - in areas such as fraudulent 
conversion and errors and omissions - has been in 

response to pressures from the most powerful and wealthiest 
clients.119 


Increased public awareness and confidence could help encourage 
greater public reporting of perceived competence thereby incrementally 


increasing the effectiveness of discipline. 
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PART E - DISCIPLINE IN THE ACCOUNTING PROFESSION 


INTRODUCTION 

Analysis of discipline in the accounting profession is complicated 
by two major factors: at least two disciplinary systems have juris- 
diction over most accountants in public monte ieee and a great many 
accountants are either not licensed as or are not engaged in the practice 
of "public accounting". The focus of this section is almost exclusively 
on the discipline of accountants in public practice. It is only here 
that there is force in the assertion of a need for regulation and control 
of competence. Market forces are strongly operational in promoting 
competence in other cases, and deleterious third-party consequences are 
not a_steniricant “concern “there. 

Moreover, so far as competence is concerned, the exclusive focus 
of all accounting disciplinary mechanisms is upon the public practitioner. 
This fact has the effect of narrowing still further the scope of dis- 
cussion in this Part. Current requirements for entry into the practice 
of public accounting entail that the vast majority of accountants in 
public practice are members of the Institute of Chartered Accountants of 
Ontario (I.C.A.0.). The study of discipline and public accounting is 
therefore largely a study of I.C.A.0O. and the Public Accountants Council 
for the Province of Ontario (P.A.C.) disciplinary mechanisms. While some 
members of the Certified General Accountants Association of Ontario 
(C.G.A.A.0.) are in public practice, their limited numbers mean that the 
C.G.A.A.0O. is necessarily less involved in disciplining public accountants, and 
the Society of Management Accountants of Ontario (S.M.A.0.) even less so. 
Changes in entry barriers might produce changes in institutional design 
and operation. Similarly, the limited involvement and numbers of members 
of the Institute of Accredited Public Accountants (I.A.P.A.), members 


in public practice dictates an exceedingly minor role for that association's 
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disciplinary apparatus. 
DISCIPLINE BY THE INSTITUTE OF CHARTERED ACCOUNTANTS OF ONTARIO 
(a) SOURCES OF INFORMATION 
The information presented in this section was gleaned from the 
following sources: Appendix A to the Research Directorate's Staff 
Study, "History and Organization of the Accounting nye ate the 
bibliographic material contained in the bibliography at the end of this 
paper; letters from the Executive Director and the Director-Ethics of 
the 1.CeA.0e; daca como tl ed ufos sone’, 0.0. by the institute's. Director- 
Ethics; and interviews by Steven Wilson of the staff of the P.O.C. and 
myself with the Director-Ethics and other executive and Council members 
of the I.C.A.0. Some further information on the operation of the I.C.A.0. 
discipline system can be inferred from the P.A.C. data presented in 
section (b), below. As no member of our team personally 
inspected files or records of past disciplinary proceedings, and as the 
team did not have a membera "in residence’ at the 1,C.A.0. aS. it did at 
the Law Society, the data and opinions presented in this section are 
necessarily less detailed siren e qualified, than they were in Part B, 
above. 
(b) OUTLINE OF DISCIPLINE SYSTEM 
The framework for the disciplinary system of the I.C.A.0. is 
established by four instruments which are conveniently contained in the 
I.C.A.0. Members' Handbook. These are: 
(i) The Chartered Accountants Act which incorporates the 
Institute and provides jurisdiction for the passage 
of by-laws by the council of the Institute; 
(ii) By-laws of the Institute passed under the authority 
of Section 8 of The Chartered Accountants Act. 
These by-laws establish the various committees 
involved in discipline in the I.C.A.0., outline 


their jurisdiction and duties, and describe the 


* 
Referred to below as "'History and Organization of the Accounting Profession", 
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procedure which must be followed in disciplinary 
matters; 


(ii1)-<“The-rules-o£- professional conduct..0f-tnG—l- GAs 
established by the first by-law of 1973. The rules 
constitute a code of professional conduct and define 
specific disciplinable offences; and 

(iv) Council interpretations of the rules of professional 
conduct, authorized by by-law 3 of the Institute. 
These interpretations are intended to inform and 
guide members about the application of the rules of 
professional conduct. 
Relevant portions of each of these instruments are contained in 
Append i411 sto. this «report. 

The bodies anvolved in dascipline in the 1C.A,0. includes tie 
Professional Conduct Committee, the Discipline Committee, the Appeal 
Committee, Gouncil, and a number of Institute staff operating invthe 
Ethics area. This staff includes a Director-Ethics and Assistant 
Director-Ethics (both C.A.'s), an Administrative Assistant and a 
stenographer, together with part-time C.A. assistants in the function 
of acting as secretary to the Discipline Committee. It is difficult 
to estimate the expense te the Institute of operating itsediccimiine 
system. The Director-Ethics of the Institute estimated that the cost 
is substantially above $100,000 yearly. The Institute provided a statement 
of revenue and expense for the year ended February 28, 1977, which 
indicated an expenditure for professional fees in respect of 
professional conduct proceedings of $97,674 ($87,724 for 1976). These 
figures do not comprehend many of the operating costs of the disciplinary 
mechanism. They do not take into account any part of $70,000 and 


$57,057 spent in 1977 on Council and committee meetings ($51,809 in 


1976), nor any of the $717,250 disbursed in 1977 in respect of salaries 
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and benefits ($610,733 in 1976), Batis of which were allocated to 
salaries and benefits of persons largely involved in disciplinary 
matters. These figures do not include any portion of overhead, heating 
etc.,nor printing, stationery, postage, telephone and other sundry 
expenses. Under these circumstances, it is difficult to estimate the 
per capita expenditure on discipline for the approximately 12,000 
Institute members of whom approximately half are in public practice. 
(c) JURISDICTION OF DISCIPLINE SYSTEM 

The jurisdiction of the discipline system over incompetence, 
however defined, is clear, though it must ve-aseonBted from a number of 
sources. Section 8(l1) of the Act allows council to prescribe standards 
and tests of competency, to provide for the exercise of disciplinary 
authority generally, and to provide for rules of professional conduct. 
The by-laws of the Institute allow the Professional Conduct Committee 
to ''receive in writing from any person a charge or complaint of 
professional misconduct by any member ... to receive in writing from 
any member a charge or complaint of unfitness, lack of moral character 
or professional or other misconduct of any member ... to make such 
preliminary investigation ... into any act, omission, matter or thing 
which may cause to or involve unfitness, lack of moral character or 
professional or other conduct in any member or which may constitute or 
involve violations to the by-laws, rules and regulations, ... or which 
may be or may have been derogatory to the reputation, dignity or honour 
of the Institute ... to take whatever action it deems proper in connec- 
tion with any charge or complaint including referring any such charge 
to the Discipline Committee a! Rules of Professional Conduct 
include (in Section 200), standards of conduct affecting the public 


interest, and prescribe both that a member shall keep professional compe- 


Mae ee 


tence in good standing, and shall perform professional services with 
integrity and due care. The Council's interpretations of the Rules 
and particularly C.I. 206 - Professional Standards - express specific 
standards against which a member's performance is to be judged. 

Taking the provisions together, it seems clear that the Professional 
Conduct Committee, Discipline Committee and after them the Appeal 
Committee and Council have jurisdiction to discipline members who lack 
skills or ability, or who perform in a substandard manner for other 
reasons. 

It should be noted however, that the Institute systematically 
declines disciplinary jurisdiction in respect of fees complaints. 
Complainants about such matters are notified of the fees mediation 
service operated by the Wiseivdes eo The mediation service is 
reasonably new and has not yet been used in a dispute between an 
accountant and a client. It is not clear whether or not information 
disclosed during the course of mediation would be passed on to the 
Professional Conduct Committee for disciplinary action in the event 
that any incompetence appeared. The Institute will investigate and, 
if appropriate, take disciplinary jurisdiction over complaints involving 
allegations of negligence or other failures to perform up to professional 
standards. 

(a) Le Gea Ue OuLr LNE 
The 1.C.A.0. disciplinary procedure is illustrated graphically 
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in Figure V. 
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Complaints against members may be made to the Institute by 
telephone calls or in writing. In the event that a telephone 
complaint is received, the matter is passed to either the Director- 
Ethics or the Assistant Director-Ethics. These persons attempt to 
get the complainant to reduce the complaint to writing. The requirement 
of writing is enshrined in the rules governing the activities of the 
Professional Conduct Committee, and is justified by the Institute 
on the basis that all complaints present a distinct probability of the 
facts being distorted. No record is kept of telephone complaints, 
and information presented below about the content of telephone complaints 
was given to us from the recollection of the Director-Ethics. 

The general refusal to act on telephone complaints alone is 
qualified to some degree. In the event that the information referred 
to, in, the, telephone.call, is availablessn¥some publicerecordy the 
Institute will take: action)to attempt) to,obtaingthesrecord. For 
instance, the telephone caller may refer tojmewspapersreports, or 
more frequently to some court action in which a Chartered Accountant 
ts implicatedyg yy Thes Institute itself hasrsarnewspaper clipping seryice, 
and in cases of alleged actions against accountants, asks the solicitor 
for the» Professional .conduct Committee to-locate the case if at all 
possible. The Professional Conduct Committee ¢an then act on the 
written report of the lawyer, or a committee member can lay a complaint, 
thereafter taking no further part in the proceedings. 

The Director-Ethics indicated that the Institute receives many 
more calls than letters. He finds that in many cases the would-be 
complainant is reluctant to give even the name of the person complained 
about. He also finds that in many cases, when a caller can be coaxed 


to give the name, the person implicated is not a C.A. or is not a 


- 117 - 


public accountant at all. The Institute staff will interview any 
person who wishes to complain about the actions of any member, and the 
Director-Ethics indicates that the staff makes vigilant efforts to 
"coax" the complainant into reducing the complaint into writing. 

When a written complaint is received, it is first reviewed by 
Institute staff to see if Panter onat information or documentation is 
required before the complaint is considered by the Professional Conduct 
Committee. It is normal practice to request written authority from 
the complainant to send a copy of the complaint to the accountant 
complained about so that any comment or explanation the accountant 
cares to make can be put before the Committee when it considers the 
matter. It is usual to identify the complainant to the 
accountant complained about. 

The Institute staff cannot on their own close any file which has 
been initiated by a written complaint. Sometimes a complaint appears 
to be founded upon a misinterpretation of Institute Rules, and in 
such cases the file may be closed without reference to the person 
complained of on the instructions of the Professional Conduct Committee, 
a subcommittee of that Committee, or the Committee 
chairman, In all other cases, the substance of the complaint is trans- 
mitted to the person complained about with an invitation to provide 
such comments and explanations as may be desirable. Upon receipt of 
explanations, the file is transmitted to the chairman, to a sub- 
committee, or to a full committee of the Professional Conduct Committee 


to assess the merit of the complaint. 


- 118 - 


If a subcommittee considers the complaint to be a minor breach of 
a "domestic" rule, the ember is informed of any shortcoming and the 
file is closed after the subcommittee's decision has been ratified by 
the full committee. Decisions of the chairman and his deputy are also 
ratified by the Committee, so that the full committee has the only final 
decision making power and responsibility. 

Matters judged to be more substantial are referred to the full 
committee with a recommendation for further action. Further action 
recommended is usually one of the following courses: 


ie That the Committee require the production of working 
papers; or 

yas, That the Committee appoint one of its members or a 
paid investigator to investigate the matter further 
normally by interviewing the member accused and 
inspecting the member's work in respect of a number 
of other matters; or 


<i That the member be asked to attend a meeting of the 
Committee to discuss the complaint. 


Express authority for these courses is found in by-law 79 of the 
Institute By-laws. 

If the explanations given satisfy the Committee that the complaint 
is without merit, the file is closed subject to a proviso that it may 
be reopened if additional information comes to the attention of the 
Committee. In most cases, however, there is some element of validity 
in the complaint, although it may not be sufficiently serious to 
justify further action. In these cases, the views of the Committee are 
made known to the person complained of thus effectively acting as a 
warning. If the Committee feels that the complaint is not sufficiently 


serious for charges to be laid before the Discipline Committee (i.e. not 
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affecting the public interest), it may resolve to indicate its concern 
through an informal admonishment with a warning not to repeat the 
offence. When the Committee believes that the actions of the member are 
more serious and are matters affecting the public interest, it will 
resolve to lay charges for prosecution before the Discipline Committee. 
The Director-Ethics indicates that the Committee recognizes the 
"educational value" of its work, and has a policy of taking up all valid 
complaints, even minor ones, with the member involved. He also indicated 
that it is through the investigations by persons appointed under by-law 
79 that "competence cases which are referred for charges to the Discipline 
Committee are normally caught". It should be noted, however, that the 
majority of "professional standards cases" originally come to the 
Institute's gttention by being reported by other C.A‘.'s. 

The Director-Ethics discussed the usual handling of "professional 
standards" cases. He indicated that complaints which will eventually be 
categorized under this heading are not usually specific, and that they do 
not necessarily entail harmful consequences (such as the non-detection of 
defalcations, the overstatement of assets or understatement of liabilities, 
the presentation of improper balance sheets or income statements). The 
financial statements subject to a complaint may in fact be correct 
and fully informative even though proper accounting standards have not been 
applied. Whether or not this is so does not lessen the Committee's 
concern in such matters since in the absence of proper accounting standards, 
a member cannot satisfy the duty to obtain the necessary information and to 
carry out the auditing standards of the profession. The Professional 
Conduct Committee might still investigate a breach of Professional Standard 


. ; 124 
Rules in such circumstances. The Director-Ethics also indicated that 
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exceptions or qualifications to an opinion, or inadequate disclosure, are 
likely to generate "professional standards" complaints. He said that 
it is usual practice to call for the production of members' working papers 
in such cases. These are examined and possibly discussed with the member 
involved, and if the complaint appears to have foundation, the Committee 
will "normally" authorize the appointment of a paid investigator. The 
investigator visits the practice and reviews a sample of other files of 
the member to see if the deficiencies in the one file are representative 
of the standards of practice of the member generally. The files are chosen 
randomly by the investigator. The Committee recognizes that any member 
may for some reason fail to perform adequately on one file. Depending 
on the seriousness of the matter, it may be enough that the member is informed 
of the shortcomings and warned. Where the investigation reveals a pattern 
of deficiencies "it is probable that the Committee will lay charges of 
professional misconduct" 12° 

The sanctions that have been employed by the professional conduct 
committee in the past include informal admonitions, referral of a charge 
to the Discipline Committee, or a decision to defer referring a charge 
to the Discipline Committee for six months and to inspect the accused 
member's practice at the end of six months to see if improvement is evident. 
In the latter case, if improvement is detected at the end of the six-month 
period, a decision may be made not to refer the charge to the discipline 
committee. While this latter sanction may have been prevalent in the past, 
the Director-Ethics indicates that it is no longer an expected course in 
professional standards matters. He says that in such cases admonitions 


cannot be expected either and that in these matters charges are usually 
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referred to the Discipline Committee, He says that the Professional 
Conduct Committee has received legal advice that it cannot order a 
member to be re-educated in any way, and in particular cannot order that 
the member complete some course on pain of being charged before the 
Discipline Committee should the member fail to complete the course 
satisfactorily. 

Summaries of the facts of all cases in which the Professional 
Conduct Committee has decided to admonish a member are reported in the 
bi-monthly publication, Checkmark. There is no publicity at this 
stage of the name of any person admonished by the Committee. The 
Director-Ethics indicated that the Professional Conduct Committee met 
for 23 days, 276 "man-days" approximately, for the combined years 
1975-76. He also indicated that these figures are days of full 
committee meetings and that in addition there have been ad hoc 
subcommittees struck’to consider particular cases and to report. 

The Professional Conduct Committee also has four standing sub- 
committees wich deal with various categories of complaints and 

their meetings are not included in these totals. Similarly, he 
indicates that the time spent by legal counsel and by Institute staff 
is not included. 

It should also be noted that the Professional Conduct Committee 
retains a continuing interest in matters that go ta the Discipline 
Committee, the Appeal Committee and to Council. The Professional 
Conduct Committee must be notified of the disposition of cases by the 
Discipline Committee and by the Appeal Committee, and the Professional 
Conduct Committee has jurisdiction to appeal against any finding or 
order made by the Discipline Committee or by the Appeal Committee. 

In at least one case, the Appeal Committee upheld an order of expulsion 


made by the Discipline Committee but varied the order in respect of 
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publication of the member's name. The Professional Conduct Committee 
appealed" this’ variation to” Gouncrr.* COuUnCII™ restored the O1lpinas 
order of the Professional Conduct Committee and required publication. 12° 

Where the Professional Conduct Committee refers charges to the 
Discipline Committee, a formal hearing under the provisions of the 
by-laws and The Statutory Powers Procedure Act is held. The sanctions 
available to the Committee at the end of a hearing and upon a finding 
that the member is guilty of a charge are set out in by-law 80(4), 
(reproduced in Appendix II). In particular, the Committee has 
power to admonish informally, to reprimand, to fine, to suspend 
on such conditions as the Committee may determine, or to expel any member from 
membership in the Institute. 

Expulsion deprives the accountant of membership in the Institute 
and of the right to use the professional designation ''Chartered 
Accountant! and designatory initials''C.A''. Suspension has the same 
effect as expulsion except that it is for a limited period of time 
and comes to an end after expiry of the period (and when any requirements 
imposed by the Committee have been met). The sanction most frequently 
imposed collaterally to a suspension is the requirement to complete 
professional courses or examinations, This is a means of bringing 
a member who has failed to comply with professional standards back to 
an acceptable level of performance. The subsequent performance of 
such a member may be monitored by the Professional Conduct Committee. 
A lesser sanction, such as reprimand, may be employed by the Discipline 
Committee. Reprimands become a matter of record in the 


member's file. An informal sanction is that of admonishment: it can 
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be administered by the Discipline Committee but does not become a 
matter of record. The purpose of sanction in the 
disciplinary process is stated by the Institute to be: the removal 
of members unfit to be professional accountants; the redemption if 
possible of those who have failed to maintain professional standards 
to a less serious degree; and the education of other members by 
disseminating suitable publicity of actions taken *? The Director- 
Ethics indicated that the Discipline Committee usually publishes a 
summary of each discipline matter and the name of the convicted member 
in Checkmark. He said that"occasionally" the Discipline Committee 
will recommend that the name of the member involved be suppressed. 
The exact effect of the more severe sanctions which can be 
imposed by the Discipline Committee should be noted. Neither suspension nor 
expulsion hes any legal effect on the ex-members or suspended member's 
right to engage in public accounting. Whether or not suspension or 
expulsion means'economic death'' the member is theoretically entitled 
to practise as a public accountant until sanctioned by the Public 
Accountants Council. Table VIII presents available statistics on 
the frequency with which a member has been disciplined severely by 
the 1.C.A.0, but permitted to retain a public accountant's licence. 
The Discipline Committee has power during or after a formal 
hearing to admonish informally members whether found guilty or not. 
The Committee must report forthwith to the Professional Conduct 
Committee and to Council the disposition of every charge referred to 
it. The Discipline Committee has power to assess the costs of any 


formal hearing against the member involved, and the Appeal Committee 
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and Council each have similar powers. 

The Professional Conduct Committee or any member found guilty 
of any charge by the Discipline Committee may appeal the 
Discipline Committee's findings or orders as to penalty or publication 
to the Appeal Committee. The Appeal Committee has power to confirm, 
reject or change any findings or orders made by the Discipline Committee 
made under the by-laws, including those relating to publication. 

A final appeal to Council is also permitted whenever the 
Appeal Committee confirms or makes an order suspending a member or 
expelling a member. Council has the power to confirm, reject or 
change the findings and orders of the Discipline Committee and of 
the Appeal Committee and to make any order which inits discretion 
and nature of the case or natural justice may require. The appeal 
may be by way of a review of any finding on which an order below was 
based, or may be a new formal hearing of the whole or any particular 
aspect of the charge. The right to appeal in either of these 
fashions is also available at the Appeal Committee stage. 

Once disciplinary proceedings are completed, the Institute 
normally reports to the P.A.C. about the circumstances leading up to 
the ‘proceedings, ‘and frequently provides evidence to the P.A:C. 

The Director-Ethics indicated that the I.C.A.0. usually waits until 


this Stage’ to report’ tarthe? iA4C. in, furenerance or "natural 


> 
justice". He also indicated that professional standards generally 
are the subject of greater vigilance by the Institute than they 

used to be. While previously a member was advised to use advisory 


services and to become active in professional development where standards 


were found to be low (and review some six months later might follow), 
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the Institute is now more prepared to use discipline as a means of 
promoting the competence of its members. 
The Discipline Committee sat for 26 days (118 "man-days"), 


while the Appeal Committee sat for 4 days (18 '"man-days''), during 


the two-year period, January 1975 through December 1976. 
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Data concerning the workload of the various organs of the I.C.A.O. 


disciplinary system was not provided to the ''competence research 


team'' on a case-by-case basis. Instead, aggregate 


information about complaints received by the Institute and about the 
disposition of cases by the Professional Conduct, Discipline, and Appeal 
Committees, and by Council was provided. 

Table IX (Charts A, B, C, D and E), presents data about written 
complaints nace eed by the Institute. As indicated, and except to the 
extent described above, no information is available concerning tele- 
phone complaints or allegations. 

Table X provides data concerning the workload of the Professional 
Conduct Committee during 1975-76 (the latest period available to us). 
The report of the chairman of the Committee, from which this data 
has been extracted included the following comment on the data in 
Table xX: 


"The workload of the Professional Conduct Committee 
continued to increase during the current year -- no 
doubt, at least in part a reflection of the increase 

in complexity of the society in which members carry 

out their professional activities, combined with the 
increase in the number of members of the Institute. 
Eleven one-day meetings were held during the year 
(compared to ten during the previous year) at which the 
committees dealt with 190 separate matters (compared to 
approximately 150 in the previous year) some of which 
required consideration at more than one meeting. 


A considerable part of the work of the committee fulfills 
a very valuable educational function for members. The 
interpretations and opinions given in response to requests 
from members assist them to gain an understanding of the 
requirements of the Rules and Council Interpretations. In 
addition, in many instances, a minor infraction is brought 
to a member's attention in order to make him aware of the 
nature of his error and to assist him to avoid a similar 
action in the future. 
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The report of the chairman of the Discipline Committee for 
1976 included the following notes: 


"The committee held a number of meetings -- in which it 
heard charges against seven members. The decision of the 
committee in one case has been appealed and not yet heard 
before the Appeal Committee. Therefore, no further detail 
of this case is given in this report. In the remaining six 
cases, the member either pleaded guilty or was found guilty 
of all or some of the charges; the penalties imposed, in 
each case, were considered appropriate when related to the 
gravity of the offences and the relative circumstances. 


One member was expelled, having been found guilty of a 

number of charges including failure to maintain independence 
as auditor, receiving personal benefits in dealings with 
clients, without the clients’ knowledge or consent, 
associating himself with false or misleading financial 
statements, expressing an opinion without obtaining sufficient 
information and failing to maintain requisite standards of 
competence. Publication of the decision of the committee, 
naming the member, was ordered. 


Two members were found guilty of failing to maintain the 
required standards of competence and they were reprimanded, 
assessed costs of $1,250 and $1,500 respectively and re- 
quired to take and pass the Institute's modular course and 
examination in auditing and to complete certain of the 
Institute's professional development courses. Publication 
of the decision of the committee, naming the members, was 
ordered. 


[The other cases involved misconduct and advertising 
offences, unrelated to competence] 


Three cases are pending including one carried over from 
the previous year. Unfortunately, it appears that little 
more can be done, than is done at present, to avoid 
extended delays and adjournments in cases being brought to 
hearing. The right of a member to a fair hearing clearly 
is of importance and some delays may continue to be en- 
countered because of the difficulties of bringing all the 
affected parties together at one time." 129 


The only information available about the activities of the 
Appeal Committee is contained in the 1976 report of the Committee 


chairman. The report is as follows: 
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"The committee met three times during the year, once to 
consider procedural matters related to an impending 
appeal, and on two occasions to hear appeals lodged by 
members against orders of the Discipline Committee. In 
the first case the committee upheld the order of expulsion 
made by the Discipline Committee, but varied the order in 
respect of the publication of the member's name. The 
Professional Conduct Committee subsequently appealed this 
variation to Council and Council restored the original 
order of the Discipline Committee. In the second case 
the member appealed against the penalties imposed by the 
Discipline Committee and applied for a new formal hearing. 
At the new hearing before the Appeal Committee the member 
pleaded guilty to the charges but made representations 
concerning the order made by the Discipline Committee. 

The Professional Conduct Committee acknowledged that there 
were exceptional mitigating circumstances in the case, a 
view which was concurred in by the Appeal Committee. In 
the circumstances the Appeal Committee varied the order 
from a three months suspension to a reprimand, but 
specified that its ruling could not be considered as 
setting a precedent," 


We have no information about the disciplinary activities of 
Council during any part of the 1972-77 period except for a reference to 
its allowing an appeal by the Professional Conduct Committee from an 
order of the Appeal Committee. 151 As appeals to Council are from 
decisions of the Appeal Committee and as the Appeal Committee sat 
during only 4 days (18 man days) during 1975-76, it is anticipated 


that Council's involvement will be found to be quite limited. 


TABLE IX - ANALYSIS 

There are no statistics available to indicate 
the total number of complaints received by telephone alone by the 
Institute, The earliest data available to us is in respect of complaints 


received in writing by Institute staff and in respect of written 
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complaints laid before the Professional Conduct Committee in consequence 
of staff investigation or investigation by a committee member as 


described above. Thisdata is presented in Table IX. 


Chart A of Table IX shows a substantial number of complaints (about 


37 of an approximate total of 200 complaints and about 17.50% of the total 


complaint load of the Professional Conduct Committee), to involve 
alleged failures to meet "professional standards". Complaints 
classified under this heading relate to such matters as: deficiencies 
in auditing; failure to apply proper accounting principles; failure to 
obtain the minimum information required to carry out auditing 
standards; stipulating exceptions or qualifications to the opinion 
which are sufficiently material to nullify the value of the opinion; 
or generally, breaches of the standards set out in Rules 200 to 217 
and in Council Interpretation (CI) 206. This category includes 
complaints relating to inadequacies of skill or knowledge, and to 
failures to apply the skill or knowledge diligently in particular 
cases. 

Chart B of Table IX indicates that while complaints are made to the 
Institute by clients (50/200, or 25% of complaints received, approximately), 
a larger number of complaints is received from other members (72/200, 
or 36% of complaints received} A substantial number of complaints 
originate with Institute staff who discover alleged improprieties 
through newspaper reports, through monitoring of relevant journals, 
and through the occasional follow-up of telephone complaints (as 


indicated above). 
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However, as Chart C of Table IX indicates, complaints initiated by 
I.C.A.0O. staff are largely concerned with ethical matters, while most client 
complaints involve ethical and business disputes. A not insignificant 
percentage of client complaints relates to professional standards; 
but far and away the greatest source of professional standards 
complaints is "other members of the Institute”. The Director-Ethics 
indicated that the majority of complaints by members about breaches of 
professional standards by other members arise when a new accountant 
is reviewing work performed by a former accountant and notices some 

=e 12 a : 
apparent deficiency. Members who become aware of such deficiencies 
are required by the Rules of Conduct to report breaches to the 
LC -AzO wiRule. 2i-Lupravides rehat : 

"Subject to the provisions of Rule 210 [accountant to 

maintain confidentiality unless acting under lawful 

authority of Council, Professional Conduct Committee, 

Discipline Committee or Appeal Committee] a member 

shall bring to the attention of the professional con- 

duct committee any apparent breach of these rules or 

any instance involving or appearing to involve doubt 

as to the competence, reputation or integrity of a 

member yr. 33:1! 


The Director-Ethics noted that members "do not like to report" such 


breaches, but that, nevertheless, they do so. 


Chart D of Table IX indicates a dramatic overrepresentation of sole’ 
practitioners and members of small and medium-sized firms in the complaints 


files opened. Accounting for roughly 50% of members in public practice, this 


group accounts for about 72% of complaints. The Director-Ethics noted 
(and the figures in Table XI Chart A appear to confirm), that these size- 
groups are particularly overrepresented in professional standards 
complaints. He noted further that firm size appeared to be the only 


common denominator among demographics of C.A.s complained against. 
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It seems impossible to account for this overrepresentation of smaller 

firms on the basis that types of clients most likely to complain are 
concentrated among the smaller accounting firms. Charts E-1 and E-2 of Table 
IX indicate that individuals (who are predicted above to be more likely 
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to complain), are concentrated as clients of small and medium-sized 


firms. However, Chart E-3 of Table IX shows that "individuals" as a 

group, account for a very small proportion of fees earned by accountants: and 
Chart C of Table IX indicates that clients are not a major source of pro- 
fessional standards complaints. It appears either that pre-entry selection 


measures or that intra-firm educational and quality control programs of larger 


firms are more effective than measures taken in smaller firms, or that 
the likelihood of review by another accountant is greater in small firms 


than in large. 


Chart A of Table X describes the workload of the Professional 
Conduct Committee. It is clear that much of the time of the 23 
days (276 man-days minimum) spent in committee activities was taken 
up by matters other than discipline. The note referred to above A$ 
Ves further details on the 43 "conduct and competence” matters 
referred to in Chart A of Table X. The note suggests that at least 
4 of these cases involved questions of professional standards, since 
it is normally only in such cases that special investigators are 
chosen to investigate a member's practice. The extent to which 
incompetence was involved in the six matters in which charges were 


laid or the seven matters in which informal admonishments were adminis- 


tered cannot be determined from Table A and the accompanying note. 
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Chart B of Table IX indicates that of the approximately 35 
professional standards cases brought to the attention of the Professional 
Conduct Committee in 1975 and 1976, charges were laid in about 9 (25%), 
of the cases. Fully 25% of the cases await disposition and charges can 
be expected to result in some of these matters. The Committee pointed 
out errors in about 5 cases (12.9%) and in about 5 other cases (12.9%) 
admonished the member involved, fulfilling the educational function re- 
ferred to in the Professional Conduct Committee chairman's report. 

Notes of the circumstances leading to these admonishments would 

have been published in Checkmark if normal 1.C.A.0. procedures were 
followed. Thus in about two-thirds of the professional standards 

cases disposed of by the Committee, some fault was found with the 
accused member's work, and advice, or reference for further disciplinary 
action followed. These figures suggest that the inputs into 
Professional Conduct Committee activities are rather selective and 
involve "mostly" cases where a member has performed deficiently. 

This inference is confirmed by the Director-Ethics who noted that, 

"in most cases ... there is some element of validity in the complaint 
although it may not be sufficiently serious to justify further eames 
This is to be expected where the main source of competence complaints 

is "other members", and where client. sophistication can be expected 

to be higher than in professions serving large individual client 


populations, 
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Activity of the Discipline Committee for the period January 1972 
to December 1976 is illustrated in Chart A of Table XI. The data 
reveal that over half of the matters considered by the Committee 
(17 of 30), are concerned directly with failures to perform up to 
acceptable professional standards levels. Normally, in such cases, 
the Discipline Committee suspends the Institute membership of the 
accused accountant and imposes a mandatory professional development 
requirement as a condition of reinstatement, or reprimands and requires 
the member to satisfy a professional development requirement. 
Occasionally, a member will be expelled for failing to meet Institute 
standards. 

There appear to be no common demographic features among those 
disciplined for standards deficiencies except for a striking over- 
representation of sole practitioners and accountants practising in 
small and medium-sized firms (at least 15 of the 17 cases), and an 
underrepresentation of very recently qualified members. It appears that 
the problem of failure to meet standards is that of the marginal 
professional, serving smaller clients and attempting to profit on 
lower fees by reducing the quality of service. 

The five-year figures of Chart A of Table XI are confirmed by the two- 
year data in Chart B. About 50% of the Committee workload involves 
professional standards although an exceptional number of these cases 
originated with client complaints. The complaint originating with 
the Law Society was likely registered in pursuance of an agreement between 
the Law Society and the Institute to refer all cases of accounting 


feilures found by the Law Society to the I.C.A.0O. 
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A full range of sanctions was imposed on members in these cases. 
Detailed case-by-case information is available only from secondary 
sources. The 1976 report of the chairman of the Discipline Cane Cea 
describes some typical incompetence cases and indicates the imposition 
of penalties of expulsion, or suspension with re-education together 
with publication of the decision naming the member sanctioned. This 
pattern is confirmed by examination of the reports of individual 
cases before the P.A.C. (Table XII). Cases 5, 7, 8, 9 and 13 involved 
discipline by the P.A.C. of C.A.'s who had been suspended and ordered 
to be re-educated by the I1.C.A.0O. Case 18(a) describes a situation 
in which the Institute member had been expelled for failure to 
maintain Institute standards. 


Ce)” DISCIPLINE *BY THE’ LGtA-0 £8 ® GENERA MANALYSUS 


The importance of the ability and willingness of the I.C.A.O. 
(and, in particular the Professional Conduct Committee), to appoint 
investigators to inspect generally the practice of members against 
whom competence complaints containing any apparent degree of credibility 
haye been received, should not be underestimated. The Director-Ethics 
estimates that in about "'two-thirds of the cases (21 in number)", 
before the Professional Conduct Committee in the years 1975 and 1976, 
and involving professional standards, investigators were appointed to 
examine a number of representative files of the accused member. 
It is usually upon the evidence of these investigators that a 


conviction in respect of breach of standards is established before 


the Discipline Committee. 
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The Institute's discipline system has attempted to overcome 
several of the constraints on discipline as a means of controlling 
incompetence, and is likely to have a significant impact 
on the competence of members. The Institute has attempted to use 
discipline for this purpose for some time, though recently it has 
become more aggressive: charges are now laid by the Professional 
Conduct Committee in cases in which in the past, the member would have 
been warned and perhaps reinspected six months or a year later. 

The Institute is actively interested in ee iine and pursuing 
complaints of incompetence. It makes use of 'negligence" complaints 
(despite recognizing that a member might perform poorly for one 
client and that discipline should not necessarily follow in such a 
case) by investigating the practice of the member generally when the 
C.A.'s competence is impugned in a single complaint. The Institute 
uses complaints as a "springboard" from which to conduct 
selected reviews of the practices of these members about whom some 
doubt has been expressed. 

The I1.C.A.0.'s performance is assisted in a number of ways. 
First, other members do complain. The utility of such complaints 
is clear from the high conviction rate of those reported by other 
members. Secondly, many accounting clients are fairly sophisticated 
and therefore (at least to some extent) are able to recognize apparently 
poor performance. Very few complaints are totally without merit, 
and investigation of complaints is not generally wasteful as it is 
more likely to be where dissatisfied and unsophisticated individual 


clients complain. The discipline system, insofar as it affects 
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competence, is manageable. As well, the I.C.A.0O. burden appears to 
be lightened by the existence of accounting standards endorsed by the 
Canadian Institute of Chartered Accountants (C.1I.C.A.), and by widespread 
agreement on generally accepted accounting principles, The evidence 
on this is inconclusive. In many cases, the member's performance has 
departed dramatically from that expected of a "reasonably competent 
accountant" and reference to more particular standards is unnecessary. 
In other cases, where there is a real dispute over what standard 
should be applied, the Discipline Committee (or other body, where the 
matter goes further), hears evidence about standards, and establishes 
the appropriate standard on the basis of that evidence. Such cases 
usually involve conflict between the standard suggested by the 
investigator appointed by the Professional Conduct Committee, and the 
accused member. It should be noted that all standards employed by 
the Institute admit of flexibility where the C.A. involved can 
justify a departure from normal practice. Application of the 
"normally expected practice" test appears practical, and has produced 
a significant number of convictions even in the face of contests over 
what can be'normally expected". 

The institutional design of the discipline system of the I.C.A.0O. 
is also conducive to effective handling of competence matters. 
Carriage of all aspects of such matters is given to the Professional 
Conduct Committee from the beginning. No file is closed without 
reference to a member of the Committee. The Committee is active in 
attempting to "educate" members involved in minor problems. It 


retains control over proceedings to the extent of being able to appeal 
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decisions of the Discipline and Appeal Committees. As the Professional 
Conduct Committee is the centre of experience with and knowledge of the 
incompetence problems that are arising (all written complaints received 
by the 1.C.A.0. are considered by this Committee: there is no prior'filtering" 
by the administrative staff), it is best able to assess the need for deterrence 
or aggressive handling of particular problems and to assess the importance of 
the publicity of a "hard Institute line''on particular problems. Where 
the superior committees do not share its views on these issues, it is 
able to press those views to a higher level and ultimately to Council. 
As well, the panel size of the Discipline Committee on its usual 
sittings is conducive to flexibility of sanctions. The full 
Committee normally sits in panels of seven or eight, Agreement on 
a re-education requirement is more likely to be achieved in such 
groups than in a sanction-imposing body which consists of forty or 
fifty members. Moreover, although both misconduct and incompe- 
tence matters are handled by the same committees, the involvement of 
the ultimate governing body (Council) is limited to cases of only 
the most serious grayity (in terms of sanction). Most of the compe- 
tence matters, which lead to conditional suspension or admonishment 
with a re-education requirement, are resolved finally by the 
Discipline Committee. The limited involvement of Council also has 
the effect of leaving the power to decide on sanctions in the hands 
of those bodies with the most experience and involvement in the 


problems of incompetence that appear with practitioners. 


The Institute attempts to get educational value from its dis- 
ciplinary proceedings. As well as attempting to rehabilitate individuals, 
discipline is used to stimulate broader concern with competence throughout 
the profession. The guiding policy is "as much publication as possible". 
Although it is appreciated that publication of an individual's identity 
may amount to unduly harsh sanctioning of a minor transgression, the 
Institute nets to get the maximum benefit from disciplining a particular 
C.A. by at least publishing the circumstances of the incompetent perfor- 
mance and the sanction imposed, in Checkmark, once the disciplinary 
proceedings have been concluded in particular cases. The reports of 
committee chairmen published annually (and to which reference was made 
above), operate as another means of reminding practitioners of the 
Institute's concern. 

On the other hand, apart from the reporting in Checkmark, a 
professional accountant's journal, there is no demonstration or guarantee 
to the public of the Institute's concern with competence. There is no 
periodic reporting to any public body of the disposition of cases before 
the discipline mechanism. There is currently no lay involvement in the 
disciplinary system although it appears that the Institute has jurisdiction 
to include lay persons should it see (ee 

Greater public awareness of the system's potential might produce 
more public inputs into it. The Executive-Director of the Institute 
notes that, "no formal advertising is carried out to inform the public 
to lay complaints; the private resources of the Institute could not 
sustain such a campaign, and no widespread problem is apparent to 


make such a program necessary a dgate 
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It is impossible to comment upon the extent to which there is 
a competence problem in the profession, but the Professional 
Organizations Committee's survey of clients of accounting services 
(Accounting Client Survey) makes clear that many prospective 
complainants are unaware of the Institute's concern with discipline or do 
not choose to approach the Institute. A significant number of clients had 
difficulties with their C.A.'s. Some of these matters involved competence. 
While clients in the sample canvassed in the Accounting Client Survey changed 
firms, changed accountants within firms, or reviewed the matter with a 
senior partner of the accounting firm, no client approached any outside 
body which deals with complaints. Very few clients were aware of the Fees 


Mediation Service of the Sciatel istoche 4 


It is unknown what effect advertising 
or publicity of Institute disciplinary activity would have on reporting 
by the (fairly sophisticated) clients of accountants in public practice. 

The Institute's discipline system presents less risks than that of 
the Law Society that complainants will be dissatisfied with the consider- 
ation given to their complaints by the discipline agency. The Institute does 
not decline jurisdiction over a wide range of complaints received as 
does the Law Society. Though purely fees complaints are rejected, preliminary 
investigation is undertaken to assure that there is no quality component 
to the client's expressed dissatisfaction. 

The Institute operates under some other input constraints. 
The Director-Ethics indicated that insurers of members do not report 


instances of claims against members to the I.C.A.0O. (The reasons for this 


position are discussed in the civil liability wager He reported - 
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however, that the I.C.A.0. had not as yet made any concerted effort to 
obtain information from insurers. Similarly no concerted effort has 
been made to encourage banks or securities commissions (which are in ideal 
positions to recognize poor performance) to report instances of 
perceived incompetence to the Institute. Officials of relevant taxation 
departments do not report to the Institute, although a client might do 
so where a taxation department rejected the client's position because of 
accounting deficiencies. 
Attempts could be made to stimulate these sources by persuasion or 
by legislative change. Instead, the Institute is leaning towards 
mandatory professional inspection (peer review) as a more effective means 
of ensuring competence and of providing disciplinary ite This 
technique would permit universal access to practices although concentration 
might be upon high-risk groups (as identified by discipline and civil 
liability histories) at first. The beneficial results that could be 
expected from this approach are suggested by the significant results 
attained in discipline from the limited practice inspections undertaken 
currently when complaints are received about a member's practice. Practice 
inspection avoids many of the constraints on discipline identified in 
Part B above. The adoption of a practice inspection program might change 
Significantly any comments or recommendations 
the P.O.C. might make about the efficacy of the I.C.A.0. discipline system. 
Two further features of the present system should be noted. 
First, although the I.C.A.0. appears keenly aware of the educational 
and quality control functions of discipline it has not in the past 


used its discipline or complaints history as an input into designing 
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the content of continuing education courses to be offered annually. 
The I.C.A.0. notes that many of the basic accounting courses are 
adequate to meet deficiencies perceived through discipline and that, 
in any event, appropriate courses would not be popular, and therefore 
would be underattended while continuing education remains voluntary. 
The policy might change once the results of 4 current experiment in 
monitoring continuing education have been A 9 eg 

Secondly the late reporting of apparent incompetence by the 
I.C.A.0. to the P.A.C. should be noted. The P.A.C. has very limited 
investigative capacities and relies heavily on Institute-generated 
evidence in P.A.C. proceedings against public accountants, Because 
the.I,C+A.0. dees not _report..to.the.P.A.Cs until.1.C.A.0. proceedings 
have been completed, a C.A. disciplined by the I.C.A.0. is frequently 
not sanctioned by the P.A.C. until substantially later. Such C.A.s 
retain their public accountants!’ licences in the interim and as well, 
discipline by the P.A.C. may be inappropriate: by the time the matter 
has been considered there, a substantial portion of the I.C.A.0. 
"sentence" has frequently been served. The net effect of limited 
P.A.C. resources and late I.C.A.0. reporting is to transfer de facto 
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DISCIPLINE BY THE PUBLIC ACCOUNTANTS COUNCIL FOR THE PROVINCE OF ONTARIO 
(a) INTRODUCTION 

The Public Accountants Council for the Province of Ontario exercises 
disciplinary jurisdiction over public accountants by virtue of its 
licensing and licence-revocation powers. The revocation of a licence has 
the effect of preventing former licensees from using the title ''Public 
Accountant", or from practising or holding themselves out to be practising 
as public et el The Council itself is composed of 15 elected 
members (12 elected from among the licensed members of the ICAO and 3 
elected from among the body of non-ICAO licensed public accountants), and 
is fully described in the ''History and Organization of the Accounting 
Profession". Information about Council disciplinary 
activity was obtained from the "History and Organization of the Accounting 
Profession"; from interviews by Steven Wilson and myself with the 
Council Registrar, Clifford Doughty; from the Accounting Client Survey 
(Janet Myers); and from examination by Steven Wilson of Council files 
on persons disciplined by the Council during the period January 1, 1975 - 
August 5, 1977. 
(b} OUTLINE OF: DISCIPLINE SYSTEM 

The legislative framework for Council activity is established by 
The Public Accountancy Act and by the Regulations made under the Act (which 
include as Regulation 8, the Rules of Propessional Condueti jofi thes PaAnt..). 

Three bodies participate in P.A.C. discipline. The administrative 
staff which consists of a Registrar and three stenographers and is respon- 
sible for receipt of complaints and investigation of them; the 
Enforcement Committee which consists of a Chairman and four members of 
Council and considers whether or not complaints laid before it should 


be laid before Council; and the Council itself, which holds formal 
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hearings to decide whether or not charges laid before it have been 
established and to determine the appropriate sanctions. 

The disciplinary mechanism of the P.A.C. is estimated by the 
Registrar to expend about 15-25% of the expense budget each year. 
Accepting these figures, and based on the April 30, 1977 year-end 
expenditures of $139,416, discipline cost the P.A.C. between $20,000 
and $35,000. These figures would include much of the $11,535 desig- 
nated as professional fees expended (in the 1977 statement), some 
portion of $59,401 expended on salaries, and various sundry expendi- 
tures. The Registrar and three stenographers involved in discipline 
comprise the entire P.A.C. staff and their duties include many matters 
other than discipline. Expenditure on discipline per PAG. Akcenges 
in 1976-77 can be estimated to be between $4 and $7 annually, based on 
membership of 5,805 licensees. The licence fee is $25 per member and 


licence fees generated $145,315 in revenue to the P.A.C. in 1976-77,04° 


(c) JURISDICTION 

The P.A.C. has disciplinary jurisdiction over licensees who have 
been guilty of "conduct disgraceful to [the licensee] in his capacity 
as a public accountant" (s. 18). The notion of "conduct disgraceful" 
is expanded by the Rules of Professional Conduct which elaborate 
specific matters which will be taken into account in determining 
whether or not a licensee has been guilty of "conduct disgraceful". 
The Rules are modelled upon, and appear to be an abbreviated form of 
those of the I.C.A.0. 

The P.A.C. regards its jurisdiction as quite broad under the 
"disgraceful conduct" rubric. In particular, it has taken juris- 


diction over and imposed sanctions upon licensees who have demonstrated 
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incompetence by failing to meet proper accounting standards. Never- 
theless, the Council takes no jurisdiction over fees disputes. As 
these normally involve C.As., complainants are usually referred to 
the I.C.A.0. Fees Mediation Service. 
(d).. DISCIPLINE. BY THE PP AaC 

The P.A.C. discipline system is described graphically in 


Figure, VL. 
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FIGURE VI 
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Complaints are received by telephone and by letter. Telephone 
callers are put through to the Registrar who discusses the matter with 
them. He asks complainants to reduce their complaints to writing. 

The P.A.C. will not act upon other than written complaints. No records 
are kept of telephone calls which do not produce a written complaint, 

but the Registrar confirmed that the writing requirement did deter some 
callers. The Registrar advises fees complainants to contact the Fees 
deat actor Service of the I.C.A.0., when the fees matter concerns a 

C.A. (it usually does). Most complaints are made by the I.C.A.0. or 

by other licensees: very few (the Registrar estimates 10-15%), are 
registered by members of the public. It should be noted that the Registrar 
normally informs the relevant professionai accounting association 
(usually the I.C.A.0.), when a complaint which might be of interest to 
the association is received by the P.A.C. (Table XII below suggests that 
the I1.C.A.0. at least is normally aware of the matter before the P.A.C. 
becomes apprised of it.) 

The ''vast majority of complaints" over which jurisdiction is 
taken are resolved by the Registrar himself through informal means. 
Letters or telephone calls to the accused licensee usually produce the 
appropriate response. Where the matter is not serious, the Registrar 
will not send the complainant's letter to the accused practitioner. 
Generally the Registrar is reluctant to divulge the identity of 
complainants if he can avoid it. In more serious matters, the 
Registrar seeks the permission of the complainant to pass the letter 
on to the practitioner for reply. The Registrar resolves complaints. 
about "sloppy work"’ himself. He indicated that "as you are placing 
the licensee's livelihood in jeopardy" in further proceedings, he would 


be unlikely to refer such matters on to Council. 
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If any investigation beyond an exchange of letters with the 
accused practitioner is required, it is performed by the Registrar 
himself, with the assistance of counsel to the P.A.C. The P.A.C. was 
described by the Registrar as a "one-man - three secretary operation". 
He indicated that he is frequently unable to investigate matters that 
come to his attention. Although proposals for programs to provide 
investigative assistance to the Registrar (Assistant Registrar, part- 
time or contract private investigators), have been made from time to 
time, financial limitations have prevented their implementation. It 
should be noted that the Registrar is the sole investigator not only in 
respect of discipline matters, but also in respect of enforcement of 
the Act against non-licensees. In the period January 31, 1975 through 
July 11, 1977, 50 enforcement matters were handled by the Enforcement 
Committee of the P.A.C. while in the period January 1, 1975 through 
August 5, 1977, 20 disciplinary matters reached this bodys?” 

The authority of the Registrar, or indeed of any other level of 
the P.A.C. to conduct extensive investigations of the competence of 
licensees is unclear. While s. 18(3) authorizes "enquiries'"' to be 
held where ordered by Council (where it appears to Council that a 
licensee has been guilty of "disgraceful conduct"), it is not certain 
if the enquiry referred to is a preliminary investigation or is the 
hearing to be held where Council proposes to revoke a licence under 
S. 18(1)(d). It appears to refer to the latter with the result that only 


such investigation as the licenseé permits can be undertaken. 
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In any event, most of the evidence in disciplinary proceedings against 
licensees is usually provided by the complainant. In particular, the 
I.C.A.0., the most significant source of competence complaints, normally 
makes available to the P.A.C. the evidence used against C.A. licensees 
in the (usually antecedent) I.C.A.0. disciplinary proceedings. 

Where the Registrar regards the matter as serious enough to 
proceed further, it is laid before the Enforcement Committee. The 
Committee considers the matter, often interviewing the complainant 
and occasionally the accused licensee, If it feels that the matter 
merits it, the Enforcement Committee recommends that a charge of 
disgraceful conduct be heard by Council. 

The Enforcement Committee has no authority to impose sanctions of 
any kind. Financial constraints have hampered its operations and it 
met only about three times (1 day each), in 1976, one time (1 day) in 
1977, and one time (1 day), in 1978 (although it may meet once again 
this year). There were no Enforcement Committee meetings between 
January 30, 1976 and January 14, 1977. The prolonged delays in 
consideration of complaints such as those in cases 17 and 18 on Table XII 
(below), are attributable to the infrequency of Enforcement Committee 
meetings. The problem in proceeding more quickly appears to be the 
P.A.C.'s limited capacity to finance more vigorous activity. 

Where the Enforcement Committee is satisfied with the licensee's 
explanation, or where less serious matters are involved, the Enforcement 
Committee directs the Registrar to inform the complainant to sue 


civilly or to complain to the appropriate voluntary association, normally 
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the I.C.A.0. If the matter is believed to be more serious, a charge 

is laid before Council where a formal hearing complying with the require- 
ments of The Statutory Powers Procedure Act is conducted, Where the 
licensee is found to have been guilty of "conduct disgraceful to him in 
his capacity as a public accountant", the only express powers given to 
Council are to revoke the public accountant's licence or to decline to 
revoke the licence. However, Council has found that in some cases, 
suspensions or reprimands are more appropriate sanctions. Council has 
imposed such sanctions on the advice of counsel that the power to revoke 
implicitly includes the power to impose any sanction short of revocation. 
In some cases, Council has accepted an accused's undertaking to pass 

one or more professional development courses as a condition of not 
revoking the licence. In the one litigated case that raised the issue 
of Council's sanction powers, the point was not resolved clearly, 
although the P.A.C. believes that its power to suspend was implicitly 
recognized by the ere There is an appeal to the Courts from 
any decision of Council revoking a licence. 

Council is required to meet once in every three months, but it 
normally meets on a minimum of six occasions annually, and occasionally 
it may meet nine or ten times in a year "depending on disciplinary 
matters''. There is no lay participation in any part of the disciplinary 
procedure, nor does the Act allow for such participation (although the 
Registrar regards his participation and that of counsel to the P.A.C. 
as lay participation; neither are licensed public accountants). 

The Enforcement Committee publishes a short report each year in 
the annual report of the P.A.C. The xeport notes the number of cases 


considered by the Committee and their ultimate disposition. Details 
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of the cases are not provided except that the section number of the 
section of the Act involved is cited. Names of parties sanctioned are 
published only where the sanction imposed is revocation of a licence. 
The annual report is sent to all licensees, all professional accounting 
bodies and to the Attorney-General. Whenever any sanction is imposed 
(from reprimand through licence revocation), a note is made in the file 
of the licensee sanctioned, and subsequent complaints are considered 

in light of the earlier.P. A.C. disciplinary history. "Moreover,, the 
Registrar noted that the Enforcement Committee might tell him to ''keep 
an eye on A person ... and if... [the Repistrar] 2... 35 in the area he 
will ask if the person is acting in a fit and proper manner ... and 

if not, he'll start a new case against the person ... the problem here is 
again one of limited staff". The report of the Enforcement Committee 
for the year ended April 30, 1977 was as follows: 


During the past year the committee dealt with seven 
complaints against licensees and twenty-eight against 
non-licensees. 


Licensees: 

Two complaints were closed, the committee being 
satisfied with the explanations received, Two other 
complaints were deferred pending receipt of further in- 
formation. The remaining complaints were referred to 
Council for appropriate action under Section 18 of the 
Act... Inagne ‘case, the licenses, "on inquiry was. cound 
guilty under Section 18(1)(d) but, in consideration of 
all the circumstances, Council determined that his licence 
not be revoked. In the remaining two cases Council, after 
examining the evidence presented to it, served notices of 
intention to revoke these licenses pursuant to Section 18(2) 
of the Act, A hearing in one case was adjourned pending 
disposition of a motion in the Supreme Court of Ontario 
for an order prohibiting Council from revoking the licence. 
In the other case the licensee did not respond to the notice 
served on him and, after considering the evidence presented 
to Council, it was unanimously resolved that the licence of 
Mr. Peter Mitchell Miller of Toronto be revoked. 
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Non-Licensees: 
After considering all of the evidence presented in 

respect of the twenty-eight complaints against non-licensees, 

most of which were minor in nature, the committee recommen- 

ded that twenty-three of the complaints be closed as it 

appeared that satisfactory co-operation from the concerned 

individuals had been obtained. Charges under Section 24(1) (a) 

and (b) were laid against an unlicensed person. The trial 

in the Provincial Court in this case is pending. The 

remaining four complaints were deferred as further information 

was required before a decision could be made by the committee. 

The standards applied by the P.A.C. throughout its discipline system 
are those of the I.C.A.0. and C.1.C.A., applied in the same way as they 
are: applied, byy the J. 0,A00. 

With the assistance of the Registrar, Steven Wilson of the Professional 
Organizations Committee staff was permitted to compile information about 
individual cases that reached the Enforcement Committee between January 1, 1975 


and August 5, 1977. This data has been transcribed and appears on Table XII. 


It should be emphasized that the Table contains no information about cases in 


which a complainant refused to reduce the complaint into writing, 
and contains no information about cases which the Registrar was able 
to resolye informally with the accused accountant or in which the 
Registrar referred the complainant to a professional 

accounting association as being the more appropriate disciplinary 


forun. 
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TABLE XII ANALYSIS; 

Many of the complaints considered by the Enforcement Committee in- 
volved ‘allevat1ons- OL INcompelcice, " LASes of Jy, fotos et ona, ee 
are clear cases of complaints about failure to meet standards while 
cases 17, 18, 19 and 20 may contain an element of incompetence mixed 
into what is largely a misunderstanding (failure to communicate) or 
a. tees Uisvuce. 

Of the 7 clear competence complaints, 6 involve CoA ts s while one 
involves a public accountant under the 1950 "grandfather clause". 

In 5 of the 7 cases, the matter came to the P.A.C.'s attention through 
letters and information sent by I.C.A.0O., informing the P.A.C. of 
I.C.A.0. disciplinary action against the accused accountant. In the 
other 2 cases, the complaints originated with lawyers. [The lawyers 

had (apparently), been engaged by clients of the accountant or third 
parties who had relied on audits performed by the accountant.] In at 
least 1 of these latter 2 cases, it is clear that the I.C.A.0. also knew 
of the matter though it is unknown whether or not the law firm had com- 
plained to the I.C.A.0. or the Institute had discovered the matter in 
some other way. 

In all but one of the cases involving C.A.'s, the P.A.C. deferred to 
the: sanction’ imposed’ by’ ‘the I.C.A.0. Invall) but? case 14, the I.C.A.0. 
ordered suspension with a re-education requirement and the P.A.C. 
deferred further consideration of the matter pending notification that 
the re-education requirement had been met and the I.C.A.0O. suspension 
lifted, [This was the practical effect of the sanction imposed in 
case 8 - no further P.A.C. action on accused's undertaking to complete 
3 C.I.C.A. courses - where the I.C.A.0. had suspended with a re-education 


requirement.] In the only aberrational case (case 14), the I.C.A.0. 
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expelled the C.A. while the P.A.C. (in effect), suspended him from 
practice for six months. In the only non-C.A. case, the matter 1% Still 
pending, awaiting the outcome of litigation. 

In the less clearly identified competence cases (17, 18, 19 and 20), 2 
complaints were against C.A.s, one was against a C.G.A. and one was in respect 
of a person still practising as a public accountant despite having been 
expelled from the I.C.A.0. in 1968 for failing to maintain Institute standards. 
Three of these matters were resolved to the Enforcement Committee's 
satisfaction by an exchange of letters with the accountant involved, 
while in the fourth case (case 18(b)), the accountant has failed to 
respond to P.A.C. correspondence to him and the matter is still pending 
before the Enforcement Committee. In none of these cases (and indeed 
in none of the clear competence cases, with the exception perhaps of 
case 8) does there appear to have been any investigation of the com- 
petence of the accused generally beyond what was revealed in the 
information provided by the complainant and in interviews with the 
complainant in the course of preparation for formal hearings before 
Council Gin the cases laid before Council). 

The striking demographic feature of accused accountants is the dramatic 
overrepresentation of sole practitioners. In all 7 of the "'clear 
competence!’ cases, the accused was practising alone and in all but 
one (case 7) of the "possible competence'' cases, the accused was a 
sole practitioner. (In case 17, the firm size was unknown but the location 
indicates that it was quite likely a small firm). All public accountants 
found to have breached competence standards by the Enforcement Committee 
or by Council were sole practitioners. The Registrar informed us that 
he has noticed no other significant common demographic features of those 


against whom complaints are recorded. 


sean 


Long delays, attributable to the difficulty of investigation and 
infrequency of Enforcement Committee meetings (the difficulties themselves 
| being attributable to the P.A.C.'s limited finances), can be observed 
in many cases. It might also be noted that in all cases in which both 
the I1.C.A.0. and P.A.C. had taken jurisdiction, the 1.C.A.0. imposed 
a harsher sanction on members found guilty. 

TABLE XIII - ANALYSIS: 

Table XIII shows the incidence and disposition of complaints to 
and by the P.A.C. from 1964 to.1976. The Table confirms historically 
the current data contained in Table XII, which suggest that the P.A.C. 
receives only a very limited number of complaints about licensees 
annually. If the information in Table XII is a safe guide, about 
one-half of the complaints received by the P.A.C. annually over the 


period covered by Table XIII would have related to matters of competence. 


(é)) “DISCIPLINE “BY “THE ’P.. AJC. 2 °°GENERAL “ANALYSIS 


The P.A.C.'s disciplinary system is in an anomalous position. While 


capable of performing punitive, cleansing and deterrent functions, it 

is inappropriate to the performance of quality control, educational, 
dispute resolution and profession-protective functions which are regarded 
aS more properly performed by the professional accounting associations. 
Its competence-related disciplinary activity is largely related to 
banning from public accounting (either permanently or arguably, 
temporarily) persons who have not performed at the aired Tevel® 

The limited role cast for P.A.C. discipline is matched by a severely 
limited budget that would impose almost insuperable constraints on the 
System even if the P.A.C. were to decide to adopt an active competence 


orientation. 
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The P.A.C. receives disciplinary inputs in competence matters from 
a very narrow range of sources. Most noticeable is the almost complete 
shunning of the P.A.C. by other licensed public accountants who become 
aware of apparent incompetence. While public accountants, almost 90% 
of whom are members of the I.C.A.0., may report instances of perceived 
incompetence to their own association's discipline agency, they do not 
report to the P.A.C. Table XIII shows only one complaint in two years 
in which another licensed public accountant took any part in reporting 
a disciplinary matter to the P.A.C. Even then, the complaint appears 
to be an enforcement matter in which the accountant complained against 
was alleged to be holding out a bookkeeper as licensed (case 12). 
No attempt has been made by the P.A.C. to encourage complaints from 
this useful source. Instead, the P.A.C. awaits disciplinary action by 
the accounting association (usually the I.C.A.0.), and proceeds upon 
the complaint and evidence provided by the association. The important 
filtering consequences of such a posture are evident. 
Ignoring all the filtering that might occur within the associations 
themselves, a severely limiting effect is produced by the fact that 
the associations do not report all of their inputs or even outputs to 
the P.A.C. It appears, for instance, that the I.C.A.0O. reports only 
those cases involving suspensions or expulsions from the Institute: 
apparently the Institute reports only those matters that might reasonably 
be considered to be serious enough to merit revocation of a public 
accountant's licence. The implication is that the I.C.A.0. regards 
this as the P.A.C.'s only function: in less serious affairs, educational, 
quality control, deterrent and dispute resolution functions are performed 
by the Institute, The P.A.C. Registrar appears to accept this role and 


he frequently refers less serious matters to the I.C.A.0. 
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Similarly, the P.A.C. receives very few client complaints, and 
substantially fewer than relevant accounting associations. This 
situation is likely produced because of the higher degree of client 
awareness of the associations than of the P.A.C. The P.A.C. does not 
advertise that it disciplines public accountants, nor does it publish 
(except as indicated above) the results of its disciplinary activities. 
The only notice to the public of the existence of the P.A.C. is given 
when the P.A.C. places an advertisement (in many publications), to 
announce the election of new officers and members. A small paragraph 
at the end of the announcement suggests the P.A.C.'s involvement in 


Professional Conduct Matters. The June 1977 “appointment notice!’ was 


the following: 


THE PUBLIC ACCOUNTANTS 
COUNCIL 


Messrs. W.P. Fazackerley, APA, 
Windsor, B.B. Philip, FCA, Ottawa, 
J. Pollock, FCA, Hamilton, B.F. 
Thomson, CA, Walkerton, J.H. 
Turner, FCA, Peterborough, S.L. 
Wigle, FCA, Hamilton and L.D. 
Freedman, FCA, A.G. Watson, 
FCA, M.S. Werger, APA, all of 
Toronto. 


y 
: 
Ze 
: 





R.D. MACKENZIE, FCA 


The Public Accountants Council 
for the Province of Ontario an- 
nounces the election of the fol- 
lowing officers and members: 
President, R.D. Mackenzie, FCA, 
Hamilton, Vice-President, W.J. 
Troop, APA, Colborne, Secretary, 
R.R. Smith, FCA, Toronto, 
Treasurer, R.L. Ford, CA, London, 
Past President, W.J. Blakely, FCA, 


Kingston, Member of the Execu- 


tive, J.P. Latendresse, CA, Ottawa. 


All persons who practise as public 
accountants in Ontario must be 
licensed under The Public Ac- 
countancy Act and must observe 
the Rules of Professional Conduct 
laid down by Council. Any infor- 
mation regarding these matters 
and the penalties for non-ohsern- 
ance of the Act and regulations 
may be obtained from Mr. C. 
Doughty, Registrar, The Public Ac- 
countants Council for the Province 
of Ontario, 45 Charies Street East, 
Toronto. 
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The degree of lack of public awareness of the P.A.C. is indicated in 
the small number of client complaints recorded in Table XII. The 
impression is confirmed by the Accounting Client Survey, which showed 
no member of the client sample approaching an outside complaints body 
with a complaint against an accountant, and which reported that 

only 29.4% large-size clients, only 16.7% of medium-size clients, and 
no small-size clients were "familiar with the provisions of the 
Public Accountancy Act''. Of those who were familiar with those 
provisions, almost one-half of the large clients and fully one-third 
of the medium clients felt that the Act affected them "not at all". ie 
The P.A.C.'s financial straits do not permit any more aggressive 
attempt to bring notice of its existence and its concerns to the 
attention of public accounting clients, 

The P.A.C.'s limited finances do not permit it to conduct the 
sort of general investigation of an accountant's competence which is 
required if an isolated error is to be distinguished from a general 
pattern of incompetent performance. It is unclear that the P.A.C. 
would be legally able to conduct such "practice reviews" even if it 
could afford to do so. 

The P.A.C, is exceedingly cmstrained in its ability to sanction 
public accountants. Even aside from the doubt about the P.A.C.'s 
ability to do anything other than revoke public accounting licences, 
the Council is wholly dependent on the activities and capacity of 
other accounting associations to provide educational facilities, The 
P.A.C. does not itself administer or take any part in the design of 


professional development courses: it has no authority to order re- 
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education,. periodic re-certification, or peer review of any demo- 
graphically-described group of public accountants identified through 

the discipline system as presenting a substantial lack of incompetence. 
The only general educational function which the P.A.C. could possibly 
perform is undertaken in a very unsatisfactory manner. Careful reporting 
of at least the circumstances which led to admonitions or findings of 
disgraceful conduct could serve educational and more specific deterrent 
functions for other public accountants, The current practice of mere 
reference to the appropriate section number of The Public Accountancy 
Act does not provide useful guidance. 

Insofar as C.A.'s are concerned, the P.A.C. serves an almost in- 
Signipicantsand reactive, role. In veffect, athe P.A.C. generality japproves 
in respect of the»€.A.'s, public accountants’ licence, sanctions 
impose@eany eeuer 1 CvAsOmmingrespect of Institute membership. )inethese 
circumstances, a strong case can be made out for one of two positions: 
either (i) allow findings of the I.C.A.0. disciplinary mechanism 
and the sanctions imposed by it to be binding on the P.A.C.; or 
(Ai Jeabolishathes? A.C. !s Micensing control, at leastlover C.A.!'s, 
These alternatives follow from the de facto exclusive disciplinary 
control of the, 1,0 A .Osmovyer, CA. 6. 

The, I1.C.A.0. has suggested alternative (i): that P.A.C. sanctions 
should follow automatically from I.C.A.0. sanctions. The P.A.C. 
diene It appears that so far as discipline for incompetence 
is concerned, little is gained by dual disciplinary control. Alter- 
native (ii) is under study generally by the P.O.C. and it is impossible 


to comment upon the matter here beyond noting that the only significant 


iV. 
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P.A.C. disciplinary role appears to be in respect of non-C.A. 
licensees, and more specifically in respect of public accountants 
under the "grandfather clauses" of 1950 and 1962, who are the 

only group of public accountants not subject to discipline by a 
professional accounting association. The number of such persons in 
1976 was approximately 326 and if present licensing requirements are 
retained, can be expected to be reduced by attrition over the next 


few decades. 


Any decision on the future of P.A.C. discipline is intimately 
associated with decisions on licensing generally. If entry into public 
accounting continues to be de facto controlled by the I.C.A.0. there is 
little need for or prospect of improving the P.A.C. disciplinary mechanism. 
If access to public accounting is to become available to a significant 
number of non-professional-accounting-association members, the P.A.C. 
disciplinary system should be restructured to resemble the present I.C.A.0. 
model, incorporating suggestions for change made in this paper and those 
under consideration by the I.C.A.0. In either case, the relationship be- 
tween discipline for incompetence within associations and discipline for 
the same incompetence by the licensing body should be re-examined thoroughly. 
DISCIPLINE BY THE CERTIFIED GENERAL ACCOUNTANTS ASSOCIATION OF ONTARIO 
(a) INTRODUCTION AND SOURCES OF INFORMATION 

Severe limitations are imposed on the effectiveness and importance 
of C.G.A.A.0. discipline by factors flowing from the overall regu- 
lation of the practice of accounting in Ontario. The choice of the 
I.C.A.0. as the qualifying body for entitlement to licensing under 
s. 14 of The Public Accountancy Act (together with the P.A.C.'s limited 
utilisation of its discretion to waive the formal requirements for 


public accounting licensing), has meant that very few C.G.A.'s are licensed 
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to practise public accounting: only about 73 C.G.A.'s were licensed public 
accountants as of the end of 1977, while approximately 6,000 public 
accountants were licensed in the province at that time. The C.G.A.A.0. 
estimates that about 275 of its members (including members licensed to 
perform public accounting and unlicensed members), are "in public practice". 
These 275 members represent only about 11% of the C.G.A.A.O. membership. Only 
about one-half of these 275 C.G.A.'s would have been in practice as sole 
practitioners or partners, while the remainder would have been Sanriagee ea 
To the extent that discipline for incompetence is a phenomenon of the 
sole or small practitioner serving the public, there are very few C.G.A.'s 
in Ontario who could become subject to such discipline. The vast majority 
of C.G.A's are engaged in non-public accountancy in industry, government 
and commerce. 

Momenen even those C.G.A.'s in public practice appear to spend 
much of their time performing functions which could be undertaken by 
unlicensed. persons .s; Figure Vileshows that C.G.A./5 anopublicypraetice 
earn more than 50% of their fees from non-public accounting functions. 
They earn very little from individual clients: their clients tend to 
be small businesses. 

A second major limitation flows from the first: the ultimate 
disciplinary sanction of the C.G.A.A.0., expulsion from the Association 
is of limited significance. A person entitled to use the "'C.G.A."' 
designation has no legal advantage over one not entitled to it and the 
existence of any practical advantage may also be questionable. The 
only direct effect of suspension or expulsion from the Association is 


that under the C.G.A.A.0. Code of Ethics and rules of professional conduct, 
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Selected Characteristics of C.G.A. Public Accounting Firms 


13 Number of Firms Glan. *s per Firm 
50 Hf 
6 Z 
2 S 


Di Percentage of gross fees earned from: 


Auditing 10.5% 

Other public accounting aida 

Corporate Taxation 6.7 

Management Advisory Services 9.4 

Book-Keeping 4/46 

Personal Taxation/Estate Planning 16.6 
oe Percentage of gross fees earned from: 


Businesses with total sales of 


$0 - $1 million 78.1% 
$1 million - $25 million to 
$25 million + 0.9 
Individuals BES 
4, Percentage of gross fees earned in following fee categories: 
$0 - $1000 66.7% 
$1001 - $10,000 $174 
$10,001 - $50,000 Lee 
$50,001 + 0.9 


Source: Professional Organizations Committee's Survey of 
Accounting Firms. 
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other members of the Association are required to obtain through the 
Association the facts concerning the suspension or expulsion before 
knowingly employing a person ''who has been expelled or who is under 
suspension from any accounting body", 152 

The result is that the discipline procedure is very rarely 
employed. The C.G.A.A.0. intends to rely primarily on continuing education 
as the major plank of its competence platform. The C.G.A.A.0O. indicated that 
for all practical purposes, client complaints have been non-existent. 
As of April, 1977, the C.G.A.A.0. had received only two complaints in 
the preceding five years: both involved fees disputes and both were 
satisfactorily resolved without recourse to formal proceedings. In the 
seventeen months between January 1976 and May 1977, the unusually high 
number of eight complaints was received: four from clients, two from 
other C.G.A.'s and two from C.G.A. RPS ee 
(b) JURISDICTION 

The Letters Patent of Incorporation of the C.G.A.A.0. give the association 
authority to discipline any member guilty of "fault or misconduct in 
the practice of his business or profession". Article 15 of the By-laws 
permits action on complaints charging members: with any breach of 
discipline; with any action derogatory to the honour of the association; 
or with any matter connected with the professional duties of the member. 
Under the authority granted by Article 15(1)(d) to the Board to make 
rules "regulating members' conduct and declaring what shall constitute 
a breach of discipline'', the Board promulgated a "Code of Ethics and 


rules of professional conduct", in May 1975. The relevant sections 


(particularly those in sections 200, 400, 500, 600, and 1,000) are 
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reproduced in Appendix IV. Express standards of competent performance 
similar to those expressed in the I.C.A.O. Rules are established and 
adherence to them is enforced by disciplinary action. It is noteworthy 
that by sections 406, 503 and 601, a duty is cast on members to report 
to the C.G.A.A.0. substandard performance of other members. 

(c) DISCIPLINE BY THE C.G.A.A.0O. 


The disciplinary procedure of the C.G.A.A.0O. is illustrated 


graphically in Figure VIII. 
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It is the duty of the Secretary to receive all complaints against 
members from whatever source. All complaints must be in writing and 
signed by the complainant. Complaints may be received from clients, other 
members, or may be initiated by the Professional Ethics Committee, 
which is also empowered to determine whether there is a need for 
disciplinary action. 


"In the event that the Professional Ethics Committee 
concludes that a violation of the Code of Ethics has taken 
place, the Committee summons the member involved to appear 
at the Committee's next meeting. If the Committee fails to 
act upon a complaint, the plaintiff may present his complaint 
either to the Review Board or to the Appeal Board for con- 
sideration. The Review Board consists of the Executive 
Committee of the Ontario Association while the Appeal Board 
consists of the Board of Governors. 


Mit 1s the responsability of. the, Professional Ethics 
Committee to assemble the necessary evidence, documents 
and/or statements which are required to be presented at 
the hearing and to hear evidence of witnesses. The 
Committee is further empowered to summon any member and 
to request any books, documents and other related materials. 


"At the hearing of a complaint, the member charged, may 
at his own expense, be represented by legal counsel or any 
other person to question any witnesses present or to 
present evidence or arguments on behalf of the defendant. 

"In the event that the finding is against the member 
charged, the Committee has available 4 different sanctions. 
These are: 

Le Admonish the guilty member, or 
iy Suspend the guilty member, or 
as Expel the guilty member, or 


4. Impose such other penalty as the Committee 
sees fit, 
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"Two levels of review are available to a member who 

has been found guilty. The first appeal is to the Review 
Board which must decide if it will review the case. If the 
Review Board does not decide to review the case or fails to 
act within the prescribed time the affected member may then 
appeal to the Appeal Board. The Appeal Board may either 
uphold the decision or hold a hearing, at which the member 
may be represented by legal counsel ..'"' 154 


Any member suspended or expelled by the Board for misconduct may appeal 
to the Association at its next Annual General Meeting or at a Special 
General Meeting. 

Information about the activity of the discipline mechanism of the 
C.G.A.A.O. was provided to us by the Association and is presented, 


transcribed, on Table XIV. 
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Three competence-related matters were considered during the period 
January 1976 - May 1977. All complaints were by clients against sole 
practitioners licensed to perform public accounting. One case appeared 
to involye a business dispute and family squabble (case 1), while the 
other two cases involved delay by the C.G.A. involved, and produced informal 
warnings or reprimands from the Professional Ethics Committee (case 3 
and case 8). 

The C.G.A.A.0. has never had a serious competence complaint before 
its discipline system, nor has it had to consider questions of establ- 
ishing and applying standards to test skills, knowledge or performance. 
Similarly, it has not had occasion to apply differing sanctions to 
varied competence problems or to establish policies in respect of 
publicity of tne circumstances or names of members involved in disciplinary 
proceedings. 

Changes in the regulatory framework of accounting could increase 
the relevance of discipline of C.G.A.A.0. members: in the interim, and 
given the constraints described above, discipline cannot be expected 
to be a significant factor in encouraging the continuing competence 


of members of the Association. 
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(d}. C.G.AACO). INORES 


The following information was received from the Assistant Executive 


Director of the C.G.A.0.0. too late for integration into the above discussion. 


1. Budget Information 


Since CGAAO is a voluntary association, enforcement on the one 


hand and complaints and discipline on the other, [are] treated as 
separate issues. 


Enforcement 


Enforcement is handled as an administrative matter by the 
Executive Director with advice froin ihe Association's legal 
counsel. There are two main mechanisms for identifying sit- 
uations where enforcement action is necessary: 


a) Subscription to press clipping service to ideritify 
and check all public printed media reference to the 
CGA Association and the CCA designation. Cost approx. 
$1,000.00 P.A. 


b) Membership vigilance and reporting, which are both 
encouraged and required. "Cost" is not identifiable. 


The administrative and legal costs of follow-up are not separately 
identified in the budget, but are minimal in any event. 


Discipline 

The committee consists of five members appointed by the Board 
of Governors. They are unpaid, but receive reimbursment for 

travelling expenses. The Committee is supported by two paid 


administrative staff on a part-time basis as required, and 
legal counsel. 


Budget Data 1977-1978 


Committee Costs $450 
Hearing Costs 930 
Legal Costs 2,000 
Staff Salaries __ 1,300 

$4,280 








Publicity Policy 


Names of members suspended or expelled are published. Names of 
members reprimanded are not published. 


Information on the nature of hearings and disposition of changes 
is made available to members in memoranda, newsletters and 
annual committee reports. In addition, the Association's Code 
ul kthics and Rules of Professional Conduct 1s reprinted and 
distributed at intervals of two or three years. 
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Application of Standards 
This question can be broadly categorized as follows: 


Standards of Conduct 

Standards of Performance 
-Application of generally accepted accounting 
principles. 
-Quality of service 


The standards of conduct matter involves the application of rules 
defined in the Association's Code of Ethics. 


The question of Standards of performance measurement and appraisal 
is a little more difficult. It involves, first of all, the deter- 
mination of whether or not the member, in doing his job, follows 
accepted practice. To a great extent, accepted practice is codified 
in the CICA handbook, to which the Association subscribes and 
contributes both financial and manpower resources. Misapplication 
of accepted standards is relativelv easy to determine. More 
difficult to assess are charges involving the quality of service. 
The difficulty here is that the quality of service rendered in 

any one situation or case cannot be judged by reference to any 

set of codified standards, but must be judged subjectively on the 
particular facts. It is quite possible for example, that making 

a particular choice from among alternative generally accepted 
accounting treatments, each of which is acceptable from a tech- 
nical standpoint, an accountant may choose the alternative that 
gives the least long-term financial benefit to the client or 
employer. Whether such a situation would amount to incompetence, 
or merely an excusable lack of specialized knowledge the accountant 
cannot reasonably be expected to possess would of course depend 
upon the circumstances of the particular case. 


Records of Complaints 


The Ethics Committee keeps a separate record of all complaints 
received, and any subsequent hearings. The individual files of 
people dealt with also contain appropriate records of complaints 
and their disposition. 


Demographic Trends 


The volume of activity has not been such that any trends are 
apparent. 


Telephone Complaints 


Although complaints usually originate by telephone, we insist 
that they be documented in writing for the protection of all 
concerned. 


Staff with Ethics Committee support responsibilities are 

available, of course to discuss: concerns or handle genera‘ 

enquires on an ongoing basis. Minor disputes or misunderstandings, 
if they can be settled informally at this level, do not form part 
of the record. 


Public Complaints to Board 
This has never been done. 
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Lay Representation on Discipline Committee 


Apart from legal counsel, there are no "outside" people involved 
in the discipline process. 


Discipline Questionnaires 


At the meeting with Steve Wilson, we were asked to discuss any 
recent cases, and to provide completed questionnaires for them. 
We did not go back beyond 1976. In facz, however, apart from 
enforcement situations, complaints have been at an extremely 
low level. 

Identification of Complainant 

Te accused always receives from us a copy of the complaint 
letter and is invited to comment as part of the initial screening 
process. 

Affidavits 

Complaints must be submitted in written form, but need not 

be sworn. 

Publicity 


Information regarding discipline cases, including the nature of 
the charges and penalties imposed for offenses, is sent to all 
members and students of the provincial Association, and to our 
National Association. 


Follow-Up 


We have yet to experience any ongoing problem with a member's 
performance. Any such situation would be followed up by the 

Ethics Committee, and, in the case of a public practitioner, 

by the Public Accounting Committee. 


Frequency of Meeting 


In the fiscal year just ending, our Ethics Committee met eight 
times. The meetings involved six half days and two full déys. 


Committee and Tenure 


The committee chairman is appointed annually from the Board of 
Governors by the Executive Committee. The Committee chairnan 
appoints his committee. Members are eligible for reappointment 
from year to year. Normal tenure is two or three years. 


DISCIPLINE BY OTHER PROFESSIONAL ACCOUNTING ASSOCIATIONS 
(a) SOCIETY OF MANAGEMENT ACCOUNTANTS OF ONTARIO 
Members of the S.M.A.O., who are entitled to use the designation 
R.I.A., are employed almost exclusively by governments and industry. 
In 1975, about 4,125 persons were registered or general members of 
the Society. This membership includes about 300 C.A.'s and 65 C.G.A.'s 


who carry dual designations. No R.I.A. who holds solely that designation 


ot te 


has ever received a licence to practise as a public accountant, and 
only about 5% or less of the Society's members (those who carry dual 
designations), are in public practice. 

Client complaints to the S.M.A.0. about R.I.A.'s are virtually 
non-existent. The Registrar of the P.A.C. indicated that no complaints 
had ever been received about a member of the S.M.A.0O. practising as an 
industrial accountant, cost accountant or cost consultant (which 
practices are expressly permitted by s. 34 of The Public Accountancy 
Act despite the lack of public accountants' licensing of the S.M.A.0. 
member practitioner). The Executive Director of the S.M.A.0. indicated 
that he thought the excellent non-complaint history was evidence that 
Society members were performing satisfactorily. dowever, it is likely that 
the generally employee status of members and their virtual insignificance 
in public practice largely accounts for the absence of complaints. 

Nevertheless, a formal discipline mechanism has been established. 

It is illustrated graphically in Figure IX and is described in the 
"History and Organization of the Accounting Profession" as follows: 
"Any complaint, whether or not client initiated, is dealt 


with as a breach of the code of ethics and processed under 
the disciplinary procedures established by the Society. 


"The Professional Conduct Committee is responsible for 
the initiation of the disciplinary work of the Society. It 
consists of a Chairman and 4 members all appointed by Council 
on the recommendation of the Executive. The Committee con- 
ducts an initial review of the complaint. If upon consider- 
ation of the complaint, it appears to the Committee that a 
prima facie case is established showing a violation of any 
by-law or any provision of the Code of Professional Ethics or 
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conduct discreditable to a management accountant, the 
Professional Conduct Committee reports the case to the 
Secretary of the Society. The latter summons the member 
involved to appear before the Professional Conduct Com- 
mittee. If the Professional Conduct Committee dismisses 

the complaint or fails to act within 90 days of the complaint, 
the member referring the complaint may present it in writing 
to the Review Board. . 


"Tf a formal hearing is held, the Committee is respon- 
sible for assembling evidence, documents or authenticated 
statements as required and is empowered to hear evidence of 
witnesses and to receive additional evidence and statements 
in the course of the hearing. The individual charged has the 
right to be present during the hearing and to be represented 
by legal counsel or by another member. The Society bears 
the cost of any formal hearing. 


"If, after hearing the evidence presented by the com- 
plainant and by the defence, the Professional Conduct 
Committee finds the defendant guilty of an offence, it may decide, 
by a majority vote of the members present and voting to admonish 
or suspend for a period of not more than two years the member 
against whom the complaint is made, or, by a two-thirds vote 
of the members present and voting to expel the member. As a 
further sanction, the Professional Conduct Committee can decide 
by a majority vote whether the statement of the case and the 
published decision is to disclose the name of the member involved. 


"A member found guilty by the Professional Conduct Com- 
mittee may appeal to the Review Board. The Review Board is 
appointed by Council on the recommendation of the Executive 
and consists of a Chairman and 4 members, none of whom are 
members of the Professional Conduct Committee. If the 
Review Board decides not to review the case, or takes no 
action within 90 days, the member may appeal to the Council 
of the Society. If the Review Board conducts a review, the 
member has a further right of appeal to the Council. 


"The Council by two-thirds vote of members present and 
voting and on the recommendation of the executive may recall, 
rescind, or modify any penalty or suspension or expulsion. 


"If the Ontario Society requests the resignation of a 
member, or has withdrawn from the Register of the Society the 
name of any member for reasons of unprofessional conduct, the 
Secretary of the Society must inform the Secretary of the 
Canadian Society of the name of the member and the reason for 
the action taken. The Secretary of the Canadian Society then 
transmits this information to the Secretary of each provincial 
Society. The Ontario Society also agrees to honour. the 
disciplinary actions of all other Societies with which it is 
affiliated" 


yy ets 


The relevant excerpts from the S.M.A.0. Code of Professional Ethics 
are contained in Appendix V. Particular reference should be made to 
Section 4.00 where express requirements of competence are established, 
and especially to Sections 4.04 and 4.05 which require members to report 
perceived incompetence of other members and to bear some responsibility 
for compliance with the Code by their associates. 

Despite the elaborate structure, only 13 complaints have been 
received by the Society since September 1973. They are described in 
Table XV which was transcribed from material supplied by the Executive- 
Director of the S.M.A.0O. 8 of the complaints concern students, 2 
concern non-members and 3 relate to members. None of the complaints 
about members (or students), involves competence in any sense. 

Discipline does not appear to be a relevant factor in promoting 
the competence of members of the S.M.A.O. The nature of the 
professional services they render suggest that it would be difficult 
for S.4.A.0. discipline to compete with market forces and discipline 


by employers as a primary motivation to R.I.A.'s to perform competently. 
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(b) DISCIPLINE BY THE INSTITUTE OF ACCREDITED PUBLIC ACCOUNTANTS 

This voluntary association of accountants numbers about 160, of 
whom about 135 are non-I.C.A.0. licensees under The Public Accountancy 
Act while the remaining 25 are unlicensed public accountants who work 
primarily for governments. The Institute and its activities are 
described in the "'History and Organization of the Accounting 
Profession in Ontario." 

The Institute does not have a Code of Ethics or Rules of Professional 
Conduct in written form. The majority of the members being licensed 
by the P.A.C., the I.A.P.A. is content to allow the P.A.C. to discipline 
incompetent members in the first instance. If the I.A.P.A. representatives 
on the P.A.C. report that proceedings have been taken against a member 
of the Institute, the I.A.P.A. may set up a disciplinary committee to 
act and to pass the matter to the Board which has the right to sanction 
members by expulsion or suspension. 

The I.A.P.A. described their discipline system as follows: 

"While it is not common for clients to approach this 

Institute to complain about their relationship with a 

practitioner who is a member of the Institute, there have been 

cases where such complaints have been received. When such a 

complaint is received, a committee is appointed by the board 

of directors of the Institute to investigate the matter and 

to try to arrive at a mutually satisfactory agreement between 

the member and the client. Should this fail, the committee 

would make a report on its findings and any recommendations 

to the board, which would then take any action it deemed 

appropriate. Our board has no power to impose a settlement 

on a member without his consent. 

A similar procedure is carried out with respect to dis- 

ciplinary matters but in this area, the board does have the 

right to suspend or expel a member who is convicted of un- 


professional conduct. We have rarely had any occasion to 
use this power." 156 
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Expulsion from the Institute is legally (and likely practically) 
irrelevant to the ex-member's ability to earn a livelihood: far more 
relevant would be the loss of a public accountant's licence through 


P.A.C. discipline in the case of licensed members. 


If the disciplinary jurisdiction of the P.A.C. is amended, con- 
sideration would have to be given to appropriate mechanisms for the 
discipline of such persons as I.A.P.A. members. It should also be 
recalled that some licensed public accountants belong to no accounting 
association, as the I.A.P.A. membership does not include all licensed 


accountants who are not members of the I.C.A.0. or CeGiAL NEOs 


It. 
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PART F - DISCIPLINE IN THE ENGINEERING PROFESSION 


SOURCES OF INFORMATION 


The information presented in this Part was compiled from the following 
sources: Appendix D to the Research Directorate's Staff Study, "History 
and Organization of the Engineering Profession''’ other bibliographic 
sources listed in the bibliography at the end of this paper; interviews 
with executive members of the Association of Professional Engineers of 
Ontario (A.P.E.0.) by Steven Wilson and myself; data supplied to 
the researchers by the A.P.E.0.; the Architecture Engineering Client 
Survey (prepared for the P.0.C.); and data obtained by Steven Wilson with 
the assistance of the Director of Legal and Professional Affairs (D.L.P.A.) 
of the A.P.E.O. (culled from the files of the D.L.P.A. and the Practice 
and Ethics Committee of the A.P.E.0.), which forms the basis of Tables XVI 
and XVII. 

OUTLINE OF A.P.E.Q. DISCIPLINE SYSTEM 

The legislative framework for the operation of the A.P.E.0. discipline 
system is established by four instruments. First, The Professional Engineers 
Act which creates the A.P.E.0. defines one object of the Association as the 
establishment and maintenance of standards of knowledge and skill among its 
aenbere. In furtherance of this object, the Act allows the council of 
the A.P.E.0. to make regulations defining "professional misconduct" for the 
purposes of the Act (s. 7(1)(d)). The Act provides for discipline by council 


*Referred to below as "History and Organizaticn of the Engineering 
Profession." 
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(or its delegate, s. 25(20)), in cases of "professional misconduct". 
Secondly, the Regulations enacted under the Act define in great 
detail "professional misconduct", and specify details of the formal 
disciplinary. procedure. Thirdly, By-law No. lof the A.P.E.O. establishes 
committees, and specifies the membership composition and jurisdiction 
of committees. Of particular importance is The Practice and Ethics 
Committee, charged under By-law No. 1 (s. 87) with advising council 
on all matters referred to it concerning practice and ethics in the 
profession; with the investigation of complaints; and with the advising, 
admonition and counselling of members engaged, or who might become 
engaged in inappropriate conduct. And finally, the Code of Ethics of 
the A.P.E.O. establishes standards of professional conduct which, if not 
maintained, could lead to discipline of the member involved. Of 
particular relevance to competence 1s Section G(b) of the Code, re- 
quiring engineers to undertake only such work as they are competent 
to perform by virtue of their training and experience and to retain 
and co-operate with other engineers and specialists where advisable. 
The bodies involved in discipline in the A.P.E.0. include: 
A.P.E.0. staff and executive personnel; The Practice and Ethics 
Committee; and the council of the A.P.E.O. The staff is composed of 
the Director of Legal and Professional Affairs, his two assistants 
and secretarial and clerical assistants. This groups spends a 
significant portion of its working time engaged in disciplinary 
matters. It is primarily engaged in the preliminary screening and 
investigation of complaints. Occasionally, consultants are engaged to 
report to the staff, or to the Practice and Ethics Committee, The 


Practice and Ethics Committee is a standing committee of Council, 
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composed of two members of Council, three or more members of the A.P.E.O. 
appointed by council, and the president, vice-presidents and immediate 
past president of the A.P.E.0O., ex officio. It engages in the assessment 
of matters laid before it by the staff and decides if formal charges 
should be laid before council or if informal sanctioning of an accused 
engineer is proper in any particular case. The A.P.E.0. Council hears 
formal discipline complaints and adjudicates upon them, imposing sanctions 
that are final unless successfully appealed to the Courts. Until amend- 
ments to the Act in 1968-69, the entire Council sat on discipline hearings. 
Now Council may appoint a discipline committee composed of five members 
of Council to act on Council's behalf, and a decision of the committee 

is a decision of Council (s. 25(20)). 

The Practice and Ethics Committee met twelve times in 1977: the 
meetings are evening meetings that begin about 7:00 p.m. and continue 
until 10:00 or 11:00 p.m. Four formal discipline hearings were held 
before Council during 1977: this number appears to be just slightly 
above average. The A.P.E.0. expends about 12% of its total budget (about 
$240,000, based on a total budget of about $2 million), on legal and 
related expenses of discipline and enforcement of the Act. The majority 
of expenditures are in respect of discipline though possibly 40% are in 
respect of enforcement. Based on annual expenditures of about $2 million 
dollars and A.P.E.0O. membership of about 42,000 members, the A.P.E.O. can 
be estimated to spend about $144,000, or between about $3 and $7 annually 
per member, on discipline. The A.P.E.0. estimates that between 10% and 


P P , ; 159 
14% of its staff resources are invested in discipline. 
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- JURISDICTION 


A.P.E.0. jurisdiction over competence matters is clearly and 
widely granted by the relevant instruments. The Act allows discipline 
for "professional misconduct" and permits council to define the phrase. 
Council has done so by the following Regulations: 


8. For the purposes of the Act and the regulations, 
"professional misconduct" means, 


(a) gross negligence; 

(b) infamous, disgraceful or improper conduct in a 
professional respect, including any violation 
of the code of ethics prepared and published 


by the council pursuant to section 9 of the Act; 


(c) incompetence; 


(e) continued breach of the regulations or by-laws 
of the Association; 


9 For the purposes of section 8, 
(a) "gross negligence" means any act or omission in 
the carrying out of work of a professional en- 
gineer that shows a reckless or deliberate dis- 
regard of or indifference to the rights or safety 
of others; 
(b) "incompetence" means lack of adequate knowledge 
of, or continued neglect or failure to exercise, 
the ordinary skills of a professional engineer; 
(c) "serious criminal offence" means 
The A.P.E.0. is thus concerned both with members' possession of adequate 
skills, abilities and knowledge, and with diligent application of them 
by members in particular cases, The Association therefore takes 
jurisdiction over all matters brought to its attention and does not 


decline to act in cases where negligence is alleged. The only 


exceptions relate to cases which are no more than mere fees disputes 
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FIGURE X 


A.P.E.0. DISCIPLINARY PROCEDURE 
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or cases in which the dispute is purely contractual (e.g., extent of 
services promised and delivered). In such cases the A.P.E.0. staff 
may try to arrange a voluntary arbitration of the dispute. The 
Association will provide a standard form of submission to arbitration 
and the names of suitable arbitrators. All costs are borne by the 
parties and the A.P.E.0. does not participate in the arbitration in 

any. way.© The A.P.E.0.'s aim is “to promote settlement: of disagreements 
without the necessity of the parties commencing expensive and lengthy 


litigation". Her 


DISCIPLINE] BY WTHEwAs Pee Or 


When written or telephoned complaints are received by the A.P.E.0., 
the matter is passed to the Director of Legal and Professional Affairs 
ors to<onevof his*assastants. | Whillevthere-is*no srequiremene’ (amteny 
of the instruments establishing the disciplinary system) that com- 
plaints be written, the staff usually requires that the complaint be 
reduced to writing and proceedings normally end at this stage if a 
written complaint is not received. One reason given for this 
policy was concern for the potential need of the complainant as a 
witness should matters proceed farther. However the staff may act on 
a complaint that appears to be well-founded even in the absence of 
writing: it is a matter of staff judgment. For instance, we were 
told that if an official of the Ministry of Labour were to call, the 
matter would be followed up even if no written complaint were ever 
received. No record is kept of telephoned complaints not acted upon 
in this way. Numbers are uncertain but there is no doubt that some 
telephone complainants do not submit written complaints and that such 


matters go no farther. 
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Where a letter is received, or a determination is made to act on 
a telephone complaint, the matter is informally assessed by the 
Director and his staff. The nature of the complaint, severity of 
offence charged, objective of the complainant and the obligation of 
the A.P.E.0. to investigate further are considered. In "the great 
majority of cases", the staff members attempt to reconcile the 
differences between the parties through encouraging discussion between 
them in order to reach an acceptable settlement. Only where the staff 
considers the complaint to be serious enough to be dealt with by a 
more formal process will it refer the matter to the Practice and 
Ethics Committee. It is at this preliminary staff screening level that 
fees disputes are resolved to be outside A.P.E.0O. jurisdiction. It 
appears that the staff would consider whether the dispute raised 
simply a question of fees or whether allegations of incompetence were 
involved as well. A record is kept of i PEO screened out at this 
stage and of matters being held pending the receipt of further in- 
formation. The Director files these complaints in a "Miscellaneous 
File": the contents of the file are indicated by complaints numbers 
60 through 80 on Chart B of Table XVI below. The staff may exchange 
letters or telephone calls with the parties at this initial screening 
level, and may close files, where they feel it appropriate to do so. The 
staff does not usually disclose the identity of complainants (although 
the Practice and Ethics Committee normally does). 

More serious matters are passed to the Practice and Ethics Com- 
mittee for informal investigation, and for possible minor sanctioning 
or for recommendation to formal discipline. The Committee, a standing 
committee of Council, presently includes in its membership the lawyer 
of at least ten years' standing at the bar in Ontario, who is one of 


the two lay persons authorized to be appointed to the A.P.E.0. Council 


Si es 


under s. 4(6) of the Act. There is no formal requirement that it do 
so, however. Similarly, the Committee could, though it presently does 
not, include as one of the two council appointees, the lay councillor 
appointed under s. 4(6) (a) of the Act. 

The formal terms of reference of the Committee are to: 

(a) advise the council on all matters referred to it 
in connection with the practice and ethics of the 
profession; 

(b) provide for informal investigation of any and all 
complaints referred to it or of any matter which it 
considers likely to affect the ethical practice of 
the profession; 

(c) provide to the council or to members advice, 
assistance and interpretation in matters relating 
to differences, misunderstandings and alleged breaches 
of the code of ethics; and 

(d) authorize the issuing of letters of warning, correction, 
advice or admonition, with the objection of fore- 
stalling or preventing actions or practices which 
might lead to formal complaints 

The informal investigations required may be carried out by 

A.P.E.0. staff, by individual Committee members or by the Committee 
as a whole. Occasionally, a consultant will be hired to inspect 
work alleged to have been performed improperly. The powers of the 
Committee or its delegates to investigate are severely constrained. 
The only express powers of inspection available to the Committee are 
those contained in S. 6(2) of The Building Code Act, 1974, which 
provides that: 

"Drawings, plans and specifications accompanying 

applications for [building or demolition] permits shall 

be made available to the Association of Professional 

Engineers of the Province of Ontario and the Ontario 

Association of Architects upon request for the purpose 


of determining whether The Professional Engineers Act 
or The Architects Act is being contravened." 
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Under this section, A.P.E.0. officials sometimes examine plans filed 
in support of building permit applications where design complaints 
come to the A.P.E.0. attention. 

The Practice and Ethics Committee frequently interviews the accused 
engineer although it has no express authority to require the engineer 
to attend or to answer questions. The accused engineer is inyited to 
attend a Committee meeting to explain the circumstances surrounding 
the complaint, The engineer is advised that there is no obligation to 
attend but also (according to the Director of Legal and Professional 
Affairs) that failure to attend will mean that the Committee will 
resolve the matter without the engineer's assistance and that the 
failure to assist fellow engineers in resolving the matter ''will not 
look good''before the Committee. Accused engineers must attend the 
meeting alone: they are not allowed to appear with counsel or 
agents, They are warned that anything they say may be used by the 
Committee in helping it to decide upon further action, but are told 
that no evidence unearthed during the meeting will itself be used 
against the accused in later proceedings. No formal transcripts are 
taken, but records are kept of the meeting. We were advised that 
frequently engineers are advised by their counsel not to attend the 
meetings in such circumtances, However, apparently, most engineers 
do choose to attend and the D,L.P.A. noted that frequently the 
engineer will consider the legal advice and the A.P.E.0. advice and decide 
to attend. The procedural fairness questions involved in such a procedure 


are obvious: they are considered more fully at Part G, section III below. 
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Even where a complaint alleges incompetence, the Practice and 
Ethics Committee has no power to conduct investigations of the engineer's 
performance in the current matter or the engineer's general competence 
(as demonstrated by the engineer's performance over a number of engagements). 
The D.L.P.A. told the author that the power to spot audit the competence 
of an engineer after a complaint was received would be very welcome. The 
D.l.P.A. referred to the power granted by the Quebec Professional Code 
to permit inspection generally, and felt that such a power would be a 
useful addition to the A.P.E.0. discipline system. As it is, the A.P.E.O. 
is largely limited to examination of the finished product and to inspecting 
plans under s. 6 of the Building Code, as means of establishing substandard 
design. The Committee also interviewscomplainants frequently at this 


.preliminary investigative stage. 


When the Practice and Ethics Committee has completed its 
investigation, it may adopt one of the following courses: 


(i) It may advise the parties that the complaint is 
outside A.P.E.O. jurisdiction; or 


(ii) it may advise the complainant that the complaint 
is not established or is not serious enough to warrant 
initiation of further or formal disciplinary proceedings 
bypthes AgPxEs Oca. [Inyeitherpof- such; caseSiydsee;.i(d) 
or (ii), the complainant may choose to prefer a formal 
complaint on its own motion by swearing out a formal 
complaint to be laid before council and engaging 
counsel to prosecute the matter (s. 25 of the Act).]; or 


(iii) advise, warn, correct or admonish the accused engineer 
(or the complainant), either verbally or in writing; or 


(iv) it may make recommendation to council, including 
suggestions that special committees of inquiry 
be established to inquire into technical aspects 
outside of Committee competence; 161 or 
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(v) it may recommend that the D.L.P.A. make a formal 
complaint on behalf of the A.P.E.O. and that the 
Association's solicitors prosecute the action at 
a formal disciplinary hearing before council. 

At present, there is no publicity given to the ACTIVILY OF the 
Practice and Ethics Committee in individual cases. The concern has 
been to retain confidentiality at this stage. The only notice to 
the profession of Committee disciplinary business is an occasional 
reference to frequently recurrent matters: for instance, a reference 
to the unusual number of "arena problems" before the Committee was 
made in one A.P.E.O. annual report. This publication policy is 
changing and the D.L.P.A. advised that the Association plans to 
publish in the Ontario Digestt the facts and dispositions of cases 
before the Committee. Publication will be in aid of an antenpt to 
educate and deter other members and in furtherance of the Committee's 
goal of developing preventive techniques to complement its disciplinary 
function. The balancing of concerns of fairness to the engineer sanctioned 
by the Committee for minor transgressions in such cases will mean that 
the name of the engineer involved will not be published. The D.L.P.A. 
also advised of A.P.E.0. plans to produce a new manual of professional 
practice to be modelled after the Canadian Bar Association's Code of 
Professional Conduct, It would have a number of specific rules and 
commentary upon each of them, along with notes of facts and dispositions of 
cases decided by the Practice and Ethic Committee under each Rule. 


Apparently, work on such a manual is currently in progress. 





The Ontario Digest is a service provided by the A.P.E.O. It is an 
appendix inserted into Ontario editions of the commercially-published 
Engineering Digest, a professional journal. The loose-leaf supplement 
reports to A.P.E.0. members the activities of the A.P.E.0. and provides 
other information of professional interest to them. 
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The formal discipline procedure is initiated by a sworn 
complaint, usually the sworn complaint of the D.L.P.A. or another 
member of the A.P.E.0O. staff. However, any member of the public 
can swear a complaint and commence formal proceedings so long as 
the complainant is prepared to incur the costs of prosecution. A 
formal complaint can be commenced in this manner even where the 
Practice and Ethics Committee has decided that the matter is outside 
A.P.E.0. jurisdiction or does not warrant formal disciplinary action. 
A small number of formal complaints have been laid by members of the 
public, although the D.L.P.A. has found that such persons are normally 
deterred from proceeding farther when advised that the Association will 
bear no share of the costs of prosecution (investigation, witness 
and counsel fees), which must therefore be borne by the complainant 
personally. It is not clear that the Act intended or has permitted 
this "right of private prosecution", particularly considering the 
provisions of s. 25(1)6 (reproduced in Appendix VI), which appear to 
contemplate prosecutions only by the Association. The A.P.E.0. is 
presently acting upon legal advice that it must permit complainants 
to lay charges and carry the matter to Council, but that council is 
entitled to make a preliminary decision not to proceed, after having 
allowed the complainant to outline the case. The formal procedure 
conforms generally with the principles enunciated in the McRuer Report: 
the relevant statutory provisions are reproduced in Appendix VI. 

Where the Council, or its delegate committee, finds a member 
guilty of professional misconduct, it may choose from among a 


broad range of sanctions. Section 25(1) allows Council to: 
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.; Reprimand such person and, if considered proper, 
direct that the fact of the reprimand be recorded 
on the register; or 


2. Suspend the membership or licence of such person 
for such time as the council considers proper and 
direct that the re-instatement of such membership 
or licence on the termination of such suspension 
be subject to such conditions, if any, as the council 
considers proper; or 


3. Direct that the imposition of any penalty be suspended 
or postponed for such period and upon such terms as 
the council considers proper and that at the end of 
such period and upon the compliance with such terms 
any penalty be remitted; or 

4, Direct that the membership or licence of such person 
be cancelled and that the name of such person be 
removed from the register; or 

Ds Direct that the decision of the council be published 
in detail or in summary in the official journal of 
the Association or in such other manner or medium as 
the council considers appropriate in any particular 
case: or 

6, Direct that, where it appears that the proceedings 
were unwarranted, such costs as to the council 
seem just be paid by the Association to the member 
or licensee whose conduct was the subject of such 
proceedings. 

Council has resolved that as a general rule the facts of formal 
disciplinary matters and the names of the engineer involved should be 
published in the Ontario Digest in all cases in which professional 
misconduct has been established. In the past, names were not published, 
but pressure from the A.P.E.0. membership has reversed that pdlicy so 
that now it is only in exceptional circumstances that a report of Council 
discipline will not name the engineer involved. To date, 
the A.P.E.0. has not issued news releases when a member is sanctioned 


in Council, but that policy is under review. There is no periodic 


report either to the profession or to the public of aggregate data on 
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discipline before Council: members of the profession are left to guage 
disciplinary interest from the reports of the very few formal discipline 
matters that reach council annually. Neither is any cumulative report 
of matters before the Practice ana Benes Committee published either to 
the profession or to the public. 
The final stage in the formal discipline procedure is appeal to 
the Courts, authorized by s. 26 of the Act. Any engineer who has been 
reprimanded or whose membership: (or licence), is suspended or cancelled, 
may appeal to the Divisional Court, which is authorized to make such order 
as it considers proper or to refer the matter back to Council with directions. 
Information about the activity of the informal investigation and 
discipline system is presented in Table XVI. Chart B of Table XVI describes 
the cases being held in the D.L.P.A.'s "miscellaneous file'' (cases for 
which written complaints, or telephone complaints in respect of which 
the A.P.E.0. was prepared to act, were received, but further information 
required was not received, or the matter was screened out of further dis- 
cipline), for the two-year period preceding August, 1977. Chart A-of Table XVI 
describes matters that were laid before the Practice and Ethics Committee 
during the two-year period preceding August, 1977, while Chart C of Table XVI 
carries the information on Charts A and B of Table XVI forward for the 
period between August, 1977 and March, 1978. 
Table XVII describes the workload of the A.P.E.0.'s formal dis- 
cipline procedure for the period January, 1970 through March, 1978. 
Chart A of Table XVII gives a complete statistical breakdown of inputs and out- 


puts from January, 1970 through July, 1976, while Chart B of Table XVII gives 
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greater detail on the eight cases that involved allegations of incom- 
petence to any substantial degree during that period. Chart C of 
Table XVII was provided to the author recently by the A.P.E.O. It 
describes the full workload (competence and other matters), of the 
A.P.E.0. formal disciplinary procedure during the period August 1976 
through March, 1978 (updating Chart A and Chart B of Table XYII). 


TABLE XVI - ANALYSIS 


The cases described in Table XVI are not a complete guide to 
analysis of complaints received by the A.P.E.0., since there is no 
record of telephone complaints summarily screened out by A.PsE.O, 
staff. Of the 104 cases considered by the staff and the Practice 
and Ethics Committee, approximately 33 cases (about one-third), involved 
allegations of incompetence, It is extremely difficult to distinguish 
among various categories of competence complaints, but the breakdown in Tzble 
X¥WIII 1s suggested as a rough guide, The total number of cases in 
the breakdown is greater than 33 because most complaints involved 


allegations relating to several of the categories below. 


Of the 18 design complaints, 2 were established, 7 are pending 
and 9 were not established. Of the 17 negligent supervision complaints, 
3 were established while 5 are pending and 9 were not made out. 
Of the 12 beyond competence cases, 1 was established, 5 are pending 
and 6 were not established. And of the 11 "disregard of public 
interest" cases, 3 were established, 5 are pending and 3 were not 


established. 
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The Practice and Ethics Committee recommended that formal charges 
of professional misconduct be laid in 6 of these competence cases: 
council convicted the accused engineer of gross negligence and improper 
misconduct, though not of incompetence, in one case and ordered a 
two year suspension with name publication (Case 11); the other 5 cases 
are pending before Council for formal hearings. In 5 other cases, the 
Committee wrote letters advising or admonishing the engineers involved 
about their professional responsibilities and warning against similar 
misconduct in the future, or admonishing them. In the other cases, the 
matter remains pending, or was not established. 


The sources of complaints are presented in Table XIX. 
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Reports by other engineers are usually received in situations in 
which a second engineer is engaged by a client after defects arising 
out of a prior engineer's services become apparent. In some cases, 
"in-house'' engineers of clients reported deficiencies. The res- 
ponsibility of engineers to report incompetent performance of other 
engineers is found only in s. 6(a) of the Code, which requires engineers 
to.; 

"maintain the honour and integrity of [the] profession 

and without fear or favour expose before the proper 

tribunals unprofessional or dishonest conduct by any 

other members of the profession ..." 

The Director of Legal and Professional Affairs reported to the author 
a reluctance on the part of engineers to report other engineers to the 
Association. 

It is very difficult to ascertain much about demographics of accused 
engineers from Table XVII. In the vast majority of competence complaint 
cases, no information is available about firm size of firm of accused 
engineer, age, experience, rural-urban distribution, etc. Of the small 
number of instances in which firm size is indicated the engineers in- 
volved are in sole practice or are engaged with small firms (up to 
5-6 engineers, and up to 25 persons in total in the office), or medium- 
size firms (up to about 50 persons in total with an engineer to other 
personnel ratio of about 1 to 3 or 1 to 4). No competence complaints 
appear (among those few cases where size is known), against large (100 
total personnel), or "giant" (200-500 total personnel), firms. These very 
limited figures suggest what is confirmed by the D.L.P.A.'s subjective 
impressions reported to the author: that it is universally the smaller 
firms and sole practitioners whose competence is impugned in complaints to 


the A.P.E.0. The D.L.P.A. suggested that larger firms have counterchecks in 
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their greater numbers: a greater number of persons are involved in 

projects in the larger firms, and errors committed by one person can 

be noticed and corrected by another. He also noted that the smaller 

firms are often ''squeezed" by developer clients in subdivisions who 

attempt to get engineering services at cut-rate prices. The D.L.P.A. 

also noted a trend towards more problems in smaller centres where engineers 

are expected to be more generalist and occasionally find themselves under- 

taking matters beyond their competence. This trend was also noted among 

"moonlighters'', who sometimes find themselves involved in matters they are 

not competent to undertake. 4 
The D.L.P.A. attributed the very limited number of client complaints 

to the largely employee status of engineers and to the nature of the 

clientele of non-employed engineers. Governments are the largest users 

of non-employee engineering services and engineers have very few 

individuals as clients. The D.L.P.A. felt that most engineering clients 

are sophisticated and are able to judge the quality of engineering 

services provided to them. Only about 50% of practising engineers felt 

that clients would be able to. judge quality differences among providers 

of engineering services: highway engineers noted the increased difficulty 

they faced when dealing with smaller clients, such as small municipalities, 

who do not have their own in-house engineering departments. 164 
The unlikelihood of client complaints is further confirmed by the 

Architecture and Engineering Client Survey that was Grereauen by the P.0.C, 

Although a significant number of clients, and particularly government, 

non-profit institutional and private sector non-residential 

clients, had encountered "major problems in their past 


involvement in building design", no client in the sample 
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complained to the A.P.E.O. (or 0.A.A.), as a means of resolving the 
dispute, preferring negotiation, termination of future relations or 
litigation jnatesd.. 

Table XVI confirms that the A.P.E.0O. staff and Practice and 
Ethics Committee do take jurisdiction over a wide variety of alleged 
instances of incompetence. The cases include instances of alleged 
lack of skills and knowledge as well as of negligent, careless or 
reckless application of skills and knowledge by those possessed of 
them. All findings appear to be tied to the complaint which started 
the proceeding: there does not appear to be any case in which in- 
vestigation of a single incident produced evidence of incompetence 
generally which led to discipline in respect of the more general 
failing. 

TABLE XVII ANALYSIS: 

Table XVII indicates that 8 matters raising competence issues 

directly, have come before A.P.E.0. council since January, 1970. 

In two cases, the accused engineer was acquitted, while in the 

remaining 6 cases convictions were registered and sanctions imposed. 

The range of sanctions imposed is wide, varying from formal reprimands, 
through suspended sentence should the accused satisfy an examination 

board of competence within a specified period, through suspension 

with re-education requirements to be satisfied for lifting of the sus- 
pension, through cancellation of Reahexshin. lt appears that in only 

one case was publication of the accused's name ordered (case 8), but 

many of the competence cases (cases 1-7), arose and were disposed of finally 


before adoption of the A.P.E.0. policy change to general reporting of 
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names of persons sanctioned in council. The most recent competence 
case (case 8), involved publication, ad although none of the very 
recent matters (cases 9-15), involved competence, the shift in policy 
is apparent: in all cases in which the charge was established, pub- 
lication was ordered. 

The reports of the decisions in Chart B suggest that the A.P.E.O. 
is careful in distinguishing between cases in which the accused lacks 
requisite skills and knowledge ("incompetence"), and cases in which, 
despite having the skills, the engineer failed to apply them properly 
('gross negligence" - "improper conduct''). A re-education requirement 
appears to be imposed where the accused can be expected to be engaged 
again in the field of practice in which difficulty was encountered: 
where the accused has been practising outside the normal field of the 
accused's practice, a reprimand (case 4), or a suspension with re-ad- 
mission conditional on satisfactory proof of understanding of pro- 
fessional responsibilities (case 7), will be ordered. 

The D.L.P.A. noted that proof of appropriate standards is not 
usually difficult in competence cases. The Engineering Institute of 
Canada prepares technical standards while various building codes 
prescribe others. In some cases, the results alone are indicative of 
incompetent work: a culvert or dam collapses, or plans submitted in 
support of a building permit application are rejected. The D.L.P.A. 
noted that standards are rarely in issue: usually there has been a 
gross departure from what could have been expected, and the question 
is simply reduced to whether or not the engineer or some other party 


(another engineer, an architect, the contractor), was the party 


-:197 - 


responsible, In such cases, evidence is led to establish what the 
appropriate role is for various members of the construction team. The 
A.P.E.0. used to publish "Performance Standards", which indicated in 
general terms the tasks that engineers could be expected to undertake 
in particular cases, The standards were expressed too broadly (''to 
provide cost estimates, to design'', etc.), to be of any use at 
disciplinary hearings: in any event, the A.P.E.O. received legal 
advice that requiring compliance with the standards, which were connected 
tO a fee schedule, could place the A.P.E.O. in violation of the 
Combines Investigation Act, and the standards are no longer published 
or applied. At best, they were a guide to clients of what services 
could be expected to be performed for payment of (about) the fee 
schedule charge. 

The A.P.E.0. has no express power to suspend or expel a member 
who has become incompetent by reason of mental, physical, drug or 
alcoholic problems. The Association must await demonstrated incom- 
petence quite apart from the cause, and prosecute for the professional 
misconduct shown. We were told that the A.P.E.O. has drafted legislation 
which would give it the power possessed by other professional organizations 
to suspend a member after inquiry reveals incapacity arising from one 
of these grounds. There is no question but that the Association should 
have such power. However, the D.L.P.A. indicated that the problem has 
never presented itself acutely. Normally, the market operates and 
engineers who suffer from such difficulties are unable to find employ- 
ment. The A.P.E.O. is normally contacted by such persons who seek 
assistance in becoming employed, rather than about them in connection 


with a complaint that they be removed from the profession. 
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A.P.E.0. DISCIPLINE: GENERAL ANALYSIS 

The discipline system of the A.P.E.0. has shown itself capable of 
responding to various problems of incompetence presented to it. It has 
exercised its clear authority over incompetence, however displayed, 
and has deployed all of the wide range of sanctions expressly available 
CO-1C% The system appears to perform significant dispute resolution 
functions. The administrators of the system have begun to act to 
remove some of the minor problems that limit its general utility (e.g. 
to promote greater publication of the facts, dispositions and names of 
engineers involved in matters before council). The difficulty of es- 
tablishing suitable standards against which to measure competence has 
not been inordinate, and discipline appears to be capable of being a 
useful tool in the A.P.E.0.'s attempts to ensure competence in practising 
engineers. The D.L.P.A. indicated that more complaints are being received 


now and that he is "pushing for more emphasis on discipline". 


Nevertheless, two major factors combine to limit the efficacy of 
discipline in promoting competence in engineers generally: (i) The 
A.P.E.0O. obtains relatively few inputs into its discipline system 
annually and successfully prosecutes just over one formal discipline 
matter each year. Since only formal discipline matters are reported 
to members (and then only recently), the deterrent effect of present 
A.P,E.Q...discipline can bé seriously “doubted; The proposal to 
publish a manual of practice and to publish (anonymously) the facts of 
cases before the Practice and Ethics Committee can be expected to 
reinforce the deterrent effect of A.P.E.O. discipline, when implemented; | 
and (ii) The A.P.E.O. has virtually no practice-inspection powers. 

This deficiency disables the association from using current complaints 
as a stimulus to general investigation of the competence of practitioner: 


complained against and disables the A.P.E.0. from undertaking any 
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practice-inspection program of particular categories of engineers which 
the complaints-received record has indicated to be high-risk groups. 

This deficiency may be particularly unfortunate in the engineering pro- 
fession, where the complaints received might well be an accurate re- 
flection of the competence problems in the profession. More sophisticated 
clients who employ in-house professionals can use the market to discipline 
the large firms which serve them: the competence of such firms is 
guaranteed further by internal quality control devices. The complaints 
received by the A.P.E.0O. relate mostly to smaller firms who serve the 
sorts of smaller clients who are most likely to complain. But in the 
context of engineering services, even smaller clients are likely to be 
sophisticated enough that their complaints should not be dismissed 
lightly. The ability to make full use of their complaints and to conduct 
a thorough review of the practices of engineers complained against, could 
be highly conducive to the promotion of competence. 

The A.P.E.0. does not advertise its complaints-receiving function 
but it is unlikely that advertisements would produce significantly more 
complaints: the generally sophisticated clients who use engineering 
services are likely to be aware of the A.P.E.0O. but do not complain 
because they employ other techniques to resolve perceived radanealase 
The A.P.E.0. does not receive information from the insurers of 
engineers about civil claims received. The Association is sometimes 
informed generally about recurrent problems and the insurers have 
published loss-control bulletins. However, A.P.E.0. officials expressed 
surprise when informed by the author of the possibility of using 


insurance claims as a source of inputs. The officials said that they 
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would consult with the insurers about the matter: however, if the 
experience in other professions is a guide, the A.P.E.O. may have 
difficulty in arranging for instances of possible civil liability that 
come to the attention of the insurer to be reported systematically to 
thevAs Ps ..07 

From time to time, coroners report to the Association situations 
of which they become aware which suggest incompetent engineering. A 
more strenuous attempt by the Association to formalize such relationships 
and to create similar liaisons with other well-placed observers might 
be useful. Various government departments and agencies occasionally 
report matters that come to their attention: attempts could be made 
to encourage a greater frequency of reporting by such officials. 
Similarly, a greater emphasis on reporting by engineers of instances 
of perceived incompetence of other engineers could be productive of 
more inputs. The frequency with which engineers come into contact with 
each other in the course of practising their profession suggests that 
this source could be fruitful. Express duties to report, or the creation 
of schemes providing economic incentives to report could assist in 
promoting more frequent reporting. bee 

Similarly, increased reporting of A.P.E.O. interest in detecting 
and counteracting professional incompetence might heighten the 
profile of A.P.E.0. discipline and produce more inputs from all 
of these sources. The proposal to publish Practice and Ethics 
Committee proceedings, which are the proceedings in which the vast 


majority of discipline matters are finally resolved, is a move in this 
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direction. Another useful innovation has begun as a result of P.O.C. 
interest in discipline. The Director of Legal and Professional Affairs 
has now begun to record all matters considered by the staff and by the 
Practice and Ethics Committee, in a form similar to that in which 
Tables XVI and XVII were presented. Annual publication of such a Table 
of activity could stimulate the required additional inputs to increase 


the deterrent abilities of the A.P.E.0O. disciplinary mechanism. 


The A.P.E.O. discipline system has very limited lay representation. 
However it is not certain that increased representation would produce 
increased effectiveness: very few unsophisticated persons 
employ or complain about engineers. Any fears that the preliminary 
stages of the system might screen out legitimate complaints are 
assuaged by recalling the ability of lay complainants to initiate 
formal proceedings by by-passing the preliminary stages, and, in 
any event there is no evidence that such fears are justified. It should 
be remembered that the A.P.E.0. systematically declines jurisdiction 
only over purely fees matters, and even then, only (apparently) 
when the matter involves no element of a "quality of service" complaint. 

It is difficult to assess the significance of the A.P.E.0.'s 
inability to investigate beyond the limited range described above. 

The utility of powers to investigate competence generally is demon- 
strated clearly in the I.C.A.0. discipline system, and is admitted 
by the D.L.P.A. The present number of inputs into the A.P.E.O. 
system could permit detailed investigation of the practices of 


members complained against. Even though the means suggested above 
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to produce a larger number of inputs would increase the workload of 
such a practice-inspection system, it appears that the increased 
effort would not be misplaced. Most of the present and projected 
sources of inputs are sophisticated enough that complaints originating 
from them could normally be assumed to have some degree of validity, 
and investigation of the practices of members complained against 

in such circumstances could be expected to be fruitful in terms of 
uncovering incompetence. Several cases in Table XVI illustrate the 
difficulty in the opposite position. A complaint from a knowledgeable 
party suggests incompetence, but limited investigation clears the member 
of incompetence in the particular case, Even in cases where the 
investigation hasy leftethe. AvPLEt0.ean- doubt, “it can go no farther 


towards evaluating the competence of the accused engineer generally. 


iio 
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PART G - DISCIPLINE IN THE ARCHITECTURAL PROFESSION 

SOURCES OF INFORMATION 

The information presented in this Part was obtained from the 
following sources: Appendix C of the Research Directorate's Staff 
Study, "The History and Organization of the Architectural Profession"; * 
other bibliographic sources listed in the bibliography at the end of this 
paper; interviews with executive members of the Ontario Association of 
Architects (0.A.A.) by the researchers; data obtained with the assistance 
of the Executive Director of the 0.A.A. concerning the disposition 
of individual cases by the Professional Conduct Committee (P.C.C.) of 
the 0.A.A. (Table XX) and the Architecture Engineering Client Survey 
and notes from the Architecture firm interviews prepared for the 


Professional Organizations Committee. 


OUTLINE OF 0.A.A. DISCIPLINE SYSTEM 

The legislative framework for the operation of the 0.A.A. discipline 
system is established by: The Architects Act; Regulations of the Regis- 
tration Board, made under the Act; and by General By-laws of the 0O.A.A. 
The matter is somewhat complicated by the existence of a draft proposed 
new Architects Act and Regulations which, if enacted, would have the 
effect of changing the institutional and procedural framework sig- 
nificantly. (The effects of the new legislation and regulations are 
discussed below. ) 

The present Act establishes the 0.A.A. Council and Registration 
Board, and enables the Board to make Regulations providing for 
the discipline of members and for the investigation of complaints 


against members (Sections 10(1)(f) and 10(2), set out in full 


_ along with the other relevant legislative material in Appendix ¥I°}. 


*Referred to below as "History and Organization of the Architectural 
Profession." 
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The Act establishes a duty on each member of Council to bring before 
Council "all complaints of misconduct or incompetence on the part of 
any member of the Association that may be brought to his attention", 
and on Council to bring before the Board all cases "that in its opinion 
should be dealt with by the Board". ho 

The General By-laws of the 0.A.A. authorize the appointment by 
Council of standing and special committees, and the delegation of 
jurisdiction and responsibilities to such committees: it is under this 
power that Council's Professional Conduct Committee is appointed. The 
Regulations contain 36 sections under headings of "Professional Conduct" 
and "Complaints". Sections 34 through 60 (Professional Conduct) 
comprise; inseffect;. ay Codeof) Professional Conduct, proscribing certain 
conduct (assisting attempts to evade the Act, engaging in activities 
that will conflict with professional duties owed clients), and encouraging 
other practices (truthful representations to clients of qualifications 
and capabilities, retaining confidences, performing professional duties 
with reasonable skill and good judgment''). Sections 61 through 69 
(Complaints), outline the jurisdiction and procedure of the Registration 
Board in the "formal discipline" system. 

The bodies involved in 0.A.A. discipline include the administrative 
staff, the Professional Conduct Committee, Council, the Registration 
Board, and ultimately the Courts. The entire discipline procedure is 
illustrated graphically in Figure XI. 

The Executive Director of the 0.A.A., himself and alone, is the 
only "administrative staff "involved in the complaints process (he 


is also the prime investigator in enforcement matters as well, although 
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FIGURE XI 


O.A.A. DISCIPLINE PROCEDURE 
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occasionally, outside private investigators are hired in enforcement 
matters). When complaints are received by telephone or letter at the 
O.A.A., the case is passed to the Executive Director. “Ihe detaris on 
the complaint are noted, and frequently it is found that the matter is 
outside the jurisdiction of the 0.A.A. because the accused is not a 
member (in which case the Executive-Director may proceed as on an enforcement 
matter). It is often possible for the Executive-Director to resolve 
matters informally at this stage, since many complaints (particularly 
clients' complaints), stem from a lack of communication between 
architect and client. The Executive Director can provide the client with 
information or can act as an informal arbitrator to resolve problems at 
this early stage. The Executive Director estimated that "perhaps one 
out of ten'' telephone complainants are helped over the phone: an 
informal call by the Executive Director to the architect involved can 
provide the required dispute resolutionmsservice. 

If the complaint cannot be resolved easily or if it is serious 
enough to warrant further investigation, the Executive Director requests 
that the complainant reduce the complaint to writing addressed to the 
Q.A.A. Writing is not required by any 0.A.A. rule, and the requirement 
is waived where the matter seems serious: Chart D of Table XX 
shows a number of cases in which the matter was carried to the Professional 
Conduct Committee despite the absence of any written complaint. Where 
telephoned or written complaints are resolved by the Executive Director 
or where jurisdiction is declined, no formal record is kept. The 
Executive Director has a personal notebook in which he notes matters he 


resolves without their being sent to the P.C.C. 
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When a written complaint is received, the Executive-Director 
(E. D.) informs the architect involved of the outline of the complaint, 
and invites a reply. Regulation 46 obliges members to answer such 0.A.A. 
requests. The identity of the complainant is normally not revealed to 
the accused architect at this stage, nor indeed at the Professional 
Conduct Committee stage. The identity is disclosed once a determination 
has been made to prosecute the matter as a formal complaint: the 
complainant will usually be needed as a witness at this stage. The 
E. D, noted that the identity of complaining members was not revealed, 
"because the 0.A.A. requires members to report incompetence and 
misconduct ... members should act as policemen and shouldn't have to 
be named ... they aren't really complainants". However the E. D. 

did note as well that the identity of client complainants is usually 
easily ascertainable by the accused architect from the circumstances 
of the allegation. 

Once areply is received, the allegation and reply are laid before 
the Professional Conduct Committee. The P.C.C., a standing committee 
of Council, is composed of ten members: nine voting members, and ex 
officio, one member of the Registration Board. The Board member does 
not vote but observes P.C.C. activity so that it can be reported to 
the Registration Board. Reports of the liaison member are considered 
by the Registration Board and occasionally the Board will issue a 
bulletin to inform members of problems that have arisen at the P.C.C. 
level and of means of avoiding their recurrence, The annual reports 


of the 0.A.A. also draw on the experience of the liaison member to 
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report sensitive areas of practice to 0.A.A. members. The other P.C.C. 
members. are chosen to be representative of the diverse types of 
architectural practice: they are a mixture of young, old, government, 
salaried, in and out of Toronto, large and small firm, partner and employee 
architects. An effort is also made to include on the P.C.C. one or two 
members who have served recently on the Registration Board, in an attempt 


to draw on their experience in that capacity. 


JURISDICTION 


The terms of reference of the P.C.C. are as follows: 


li To consider matters presented by members and the 
public relating to alleged unprofessional conduct 
of members. 


De To assist the Council in carrying out its duties 
pursuant to Section 13 of The Architects Act and to 
investigate and report to Council on all matters of 
misconduct and incompetency which may be brought 
before the Committee. 


oe When a report of a question of a member's conduct 
comes before the Professional Conduct Committee, then 
such member shall be informed in writing and shall have 
the right to appear before the Committee before a formal 
complaint is prepared, 
4, Where it appears that a clear breach of the Regulations 
has been committed by a member, documentation of such 
matter shall be forwarded to Council. 
The P.C.C. operates under no other formal guidelines: its jurisdiction 
is declared in neither the Act nor the Regulations: it is constituted 
only under a general by-law of the Association, which permits the appointment 


168 The P.C.C. does not 


of such committees as Council sees fit. 
Systematically decline jurisdiction over any category of com- 

plaints against architects, so long as the complaint can be brought 
within its terms of reference: Chart D of Table XX (Matters before 


P.C.C.), indicates that even complaints alleging no more than that 


an architect's fees are too high can be considered by the P.C.C. 
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Once a preliminary determination of jurisdiction has been made, 
the P.C.C. examines the substance of the complaint and reply, as 
well as the previous complaints history against the accused architect 
(provided from 0.A.A. records by the E. D.) The P.C.C.'s function is 
largely a preliminary fact-finding one: the Committee acts as a 
screening agency to investigate and to recommend to Council whether 
or not the complaint should be prosecuted further. The P.C.C. might 
decide at this early stage to advise the complainant that unless the 
complainant can produce more evidence, the complaint will be regarded 
as not established. Occasionally the P.C.C. will interview the com- 
plainant at this point. The P.C.C. might write to the 0.A.A. member 
requesting further information. Or it might invite the member to attend 
the next P.C.C. meeting. There is no formal authority for such invitations 
and no requirement that members attend when invited. In an attempt to 
keep the inquiry informal, the P.C.C. insists that if a member does 
attend, the member attend alone: counsel or agents are prohibited. 
The E. D. of the 0.A.A. advised that in all cases, the architects 
accused do attend, though occasionally they refuse to answer questions. 
The architects accused are advised that answers they volunteer might 
be used against them in later proceedings. The due process issues that 
arise in such proceedings are the same as those mentioned in the 


report on A.P.E.0. discipline. 19 
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The power of the P.C.C. to investigate beyond the written material 
and voluntary interviews, is limited. Under s. 6(2) of The Building 
Code Act, 1974, the Committee is entitled to inspect drawings, plans 
and specifications submitted to building department officials in 
support of building permit sppticatiolse i Onvocecasion athe Pace: 
or its delegate will attend on-site to investigate the quality of work 
performed where the standard of the architectural services rendered is 
impugned. However, the Committee has no authority to compel the 


accused architect to answer questions or produce documents relevant to 


the instant complaint. A fortiori there isno power to investigate a 
member's competence generally as revealed by inspection of the perfor- 
mance of the member on a number of prior engagements. The 0O.A.A. 
was asked whether it ever conducts "spot audits" of the general compe- 
tence of members charged with incompetent performance in an individual 
case. ~ The Be'D? of fthe O7AJA stated that. ther0cA A mthasmmever really 
had an allegation of incompetence presented to it: he felt that the 
P.C.C. would attempt to "spot audit" competence in such a case even 
though it lacked any right to do so. He felt that authority to 

spot audit competence would be a very useful power for the P.C.C. to 
have, It is possible that although the P.C.C. does not have such 
powers at present, the Registration Board does. Section 17 of the 

Act grants to the Board, "in the investigation of a complaint against 
a member ... all the powers that may be conferred on a commissioner 
under the Public Inquiries Act". Such powers include the power to 


subpoena witnesses and order production of documents. However, as long 
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as the P.C.C. remains the initial investigatory body, s. 17 is not helpful. 
Similar powers could be conferred on the P.C.C. by regulations 

enacted under s. 10(2)(a) of the Act, which permits the Board to make 
regulations(subject to Cabinet approval) "providing for the investigation 
of any complaint that a member of the Association has been guilty of 
misconduct or incompetence ...''. To date, however, no such 

regulations have been enacted, and the P.C.C. conducts its activities 


only under the authority of the terms of reference described above. 


Once the P.C,C, has concluded its fact-finding inyestigation, it 
must decide whether or not it should recommend to Council that formal 
disciplinary proceedings be prosecuted by the 0.A.A. The jurisdiction 
of the 0.A.A. in formal discipline proceedings is ultimately exercised 
-by the Registration Board, which is authorized to "suspend or cancel 
the membership of any member ... whom it finds guilty of misconduct or 
incompetence such as to render it desirable in the public interest that 
he should be so dealt with" (S. 10(2)(b), Reg. 61) No greater 
specificity is provided to these terms than that ascertainable from 
Regulations 34-60 (Professional Conduct). As described below, proposed 
amendments would define 0.A.A. jurisdiction far more clearly. 

Once the P.C.C. has considered the complaint and the appropriate 
jurisdiction of formal discipline, it makes its recommendation. 

Most cases before the Committee are not pursued as the complaints 


relate to conduct not within the regulations or to regulations, breach 
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of which is not considered serious enough to warrant a full hearing. 
The majority of complaints at this stage come from members and unless 
very serious are not pursued. However, those from clients are taken 
more seriously, and are investigated in much greater detail. 

In an interview with Steven Wilson, the E. D. confirmed that strenuous 
attempts are made to resolve complaints at the P.C.C. level.. 

If the P.C.C. decides that the member is at fault but not in breach 
of the Regulations, or that the case should not go forward, it will 
advise and counsel the architect on methods of improving practice and 
avoiding similar difficulties in future. ‘The P.C:C2 has no express legal 
authority to counsel or advise members, and does so only informally. A 


fortiori it has no authority to reprimand members, although the E. D. of the 


O.A.A. stated that he thought this would be a useful power for the 
P.C.C. to possess, There is no publication of matters before the 
P.C.C, except where the Registration Board comments to the members 
generally on recurrent P.C.C. problems reported to the Board by its 
liaison member on the P.C.C. 

If the P.C.C. decides that the matter should go no further, it 
informs the complainant, as well as the accused architect and 
provides both parties with written and detailed reasons for its 
conclusion. Although the Regulations enable any member of the public 
to by-pass the P.C.C. and Council and to lay a formal complaint before 
the Registration Board, the P.C.C. does not inform complainants of 


this right unless the complainant specifically asks for such information. 


- 213 - 


If the P.C.C. concludes that formal discipline is warranted, it 
informs Council of its recommendation. It is then up to Council to 
lay the matter before the Registration Board by filing a sworn complaint 
with the Board's secretary as provided by Regulations 62 and 63. 

The P.C.C. usually meets once each month. Meetings normally last 
for about one half day each, though occasionally a meeting will take 
all day. Over the last few years, the Committee has met 12-13 times 
annually. 

Once Council is informed of a P.C.C. determination that formal 
discipline should ensue, it considers the recommendation. However, 
the recommendation is normally accepted and a complaint under oath is sworn 
(normally by the Secretary to the Board, who is the Executive Director). 
The matter is then formally before the Registration Board which 

is responsible for its further carriage. Complaints under oath can be 
sworn by any person, and where a complaint setting forth alleged 
misconduct or incompetence and giving reasonable particulars has been 
made under oath and filed with the Secretary, the Board must be 
convened within 7 days thereafter to consider and act upon the 
complaint. The E. D. noted that one such complaint (apparently 
drafted by a complainant's lawyer) had been received by the Board 
Secretary's Office, but that it was withdrawn when the complainant 
was informed that he would have to prosecute the matter himself 
(without 0.A.A. intervention) and at his own expense. It is not 
clear if the Board could hold a preliminary hearing to decline to 

act generally, in the manner in which the A.P.E.0.'s legal advice 


171 
suggests council can act. 


Be Ae 


Formal discipline proceedings involve a hearing pursuant to the 
requirements of The Statutory Powers Procedure Act. At the conclusion 
of the hearing,the Board may find the member not guilty. If however, 
the charge is established, the only sanctions expressly available to 
the Board are suspension or cancellation of membership 
(Regulation 61). Although s. 10(2)(c) of the Act permits the Board 
to pass regulations to allow conditional cancellations of membership, 
no Regulation has been made in pursuance of that power. In practice, 
the Board has imposed informal reprimands in some cases, rather than 
suspensions or cancellation. The informal reprimand sanction developed 
in cases in which members pleaded guilty and requested reprimands 
rather than more severe sanctions. The authority of the Board to 


sanction by informal reprimand has never been tested judicially. 


Where a member is convicted in formal discipline, the facts of 
the case, reasons for judgment, disposition and name of convicted 
architect are always (as a matter of policy) circulated by o1ficial 
memos from the 0.A.A. to all members ''as a means of continuing 
education". There is no publication of cases in which a "not guilty" 
result is reached. The Board can order such publication as it sees 
fit, and "where it is in the public interest”, a press release is 
prepared and distributed, The E. D. indicated that he has been trying 
to get the Board to be explicit in its reasons so that the maximum 
educational value can be achieved. A sample memorandum to the 


membership is reproduced in Appendix VII. it 


The question of what standards should be applied in formal discipline 
hearings has never arisen. The present E.D. of the 0.A.A. stated that, 


in his more than 10 years' experience with the 0.A.A., there had 
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never been a hearing on a formal complaint impugning the competence 
of a member. In one case a charge of incompetence was laid where 

the accused suffered from severe physical and alcoholic problems. 
However, he had recovered by the time the formal hearing began, and 
charges were relaid in respect of the accused's having stamped 
drawings he had not prepared: a conviction was registered and the 
member was expelled. Only two months ago, a sworn complaint was 
received alleging incompetence in a case in which the architect had 
failed to procure a building permit and to undertake other basic duties: 
apparently, the matter will be "settled" and is not to proceed. The 
only "standards" available now are those of the R.A.1I.C. and of 
various building codes. However the 0.A.A. has been active in 
compiling a manual entitled "Outline of Service''.. The manual is a 
handbook of practice and when completed will set standards of per- 
formance for "all phases of practice". An associate of a large firm 
was retained as editor and with assistance from the 0.A.A., and 

from standards available in the United States and through the Royal 
Institute of British Architects, exposure drafts (10 to 15 

per standard) were written and circulated to all relevant experts. 
Currently, 30, of the 35 standards to be developed, are complete. 

The manual has already sold 1,000 copies (there are only about 3,500 
non-Quebec architects in Canada). Although there has been no precedent, the 
O.A.A. expects that standards developed from this manual would permit 


findings of incompetence. 


IV. 
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The Registration Board meets once monthly and generally for 
one full day per meeting. However, discipline hearings can go on 
for two or three days, creating hardship on the volunteer Board 
members, and particularly on the non-Toronto members. The average 
cost of "discipline" annually to the 0.A.A. is about $15,000. This 
figure includes legal fees, room rentals, P.C.C. meals and 


expenses and the like. Actual figures are: 


1975 plik ge ck 
1976 tse e ie 
1977 $ 14,465. 
1978 (budget) $15,000) 


The unusually high 1976 expenditure reflects the cost of the Tampold and Wells 
case, which was unsuccessfullv appealed to the Courts by the members in- 
volved. The Board does not have power to assess costs against architects it 
convicts. The cost of discipline is similar to that of enforcement of the Act 
(1978 budget on enforcement, $15,000) and amounts to approximately 
$9.00 per member (based on 1,650 members). There is no lay 
participation at any stage of disciplinary proceedings. 

Where an architect's membership has been cancelled or suspended, 
the architect can appeal to the Courts in accordance with s. 19 of 
the Act; the Court is free to vary the order of the Board and to 


impose such orders as it considers just. 


DISGIPLINE BY THRIOGASAy 


Information about the workload of the P.C.C. for the period 
November, 1974, through April, 377, 1s presented an, Charts A. By G 
and D of Table xx 17 Some of the information from which Table XX was 


constructed was provided to the P.0.C. by the UT Ee 
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further and more detailed data was obtained by a review of P.C.C. files 
by Steven Wilson with the assistance of the Executive Director of the 0.A.A. 
Table XXI presents information about formal disciplinary proceedings before 
the Registration Board for the period 1971 through October 1977. 
TABLE XX - ANALYSIS 

The complaints reported in Chart D of Table xx show a very 
limited role played by the P.C.C. in competence matters. No complaint 
during the 2 1/2 year period raised for the P.C.C.'s consideration the 
question of the general competence of any architect. Four, and 
possibly five complaints reported during the period raised questions 
about the adequacy of the architect's performance on a particular 
engagement. In each of these cases (cases numbers 41, 49, 53 and 54, 
and possibly 43), the accused was a sole practitioner. In three cases, 
clients reported the complaint while in one, a building department 
official complained about the inadequacy of plans, and in the other 
(doubtful), case, the matter was reported by another architect (case 43 
can be regarded as raising a competence issue if it is seen as one in 
which the bid was unreasonably low because the accused architect did 
not appreciate what service would be needed, or if it raises a concern 
about the corner-cutting that would be necessary to make the job 
profitable at the tender price, in which case, it could be dealt with 
as an instance of reckless disregard for public or clients' interests). 
In three of these cases, the P.C.C. conducted an informal investigation 
of the matter, and in two of these three instances, the accused was 


acquitted, In the third case he was "required to retract his (unduly 


SRA Gots 


low), bid and submit a proper one''. In the other two cases, repre- 
sentatives of the P.C.C. conducted on-location investigations, in one 
case (41) visiting the construction site, and in the other(49), 
inspecting drawings submitted to a building department. The accused 
was counselled in the first case, while in the second, no action 

was taken even though the drawings were found to have been inadequate. 
It does notappear that the accused was even contacted in this latter 
case. In none of the four or five cases was any general investigation 
of the competence of the accused architect undertaken in consequence 
of the single complaint registered. 

A small number of cases involved fee and other contractual 
disputes. The consideration of such disputes by the P.C.C. confirms 
that there®is ino systematic*screenine “performed @by*the E.oDagaingtwo 
of the fees matters (13 and 16), the P.C.C. advised the complaining 
client that the fees appeared’ to be appropriate: ‘Instheythirdye the 
P.C.C, appears to have played a dispute resolution role in recommen- 
ding that the fees be reduced (case 17). Although there seems to 
have been an element of quality deficiency in each of the fees 
complaints, that deficiency was not regarded as serious enough to 
prompt “further: action by*thesPsc’C. con” thetmatterse - ine theteontract 
dispute cases (51, 53 and 54 - 53 and 54 were also considered to be 
competence cases, above), the P.C.C. investigated but felt no further 
action was warranted. One case (53), was investigated even though 
civil litigation was pending and despite P.C.C. fear of being drawn 
into the litigation. The E. D. of the 0.A.A. stated that he had 


noticed a trend by some clients to use 0.A.A. discipline "'as a lever" 
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in civil proceedings, and that the P.C.C. is conscious of and careful 
about its involvement in such cases, and the possibility of its 
members being called to testify in civil proceedings. However, the 
P.C.C. has received counsel's opinion that there is no need to await 
the termination of civil proceedings, and as case 53 indicates, the 
P.C.C. will become involved at an earlier stage in appropriate cases. 

Despite its apparent willingness to consider complaints of any 
sort, very few competence-related matters are reported to the P.C.C. 
The vast majority of complaints (21 of 59 complaints for which details 
are available), involved breaches of ethical rules prohibiting conflicts 
of interest, unfair competition against other architects, discourtesy 
and the like. Thirteen complaints involved breaches of Regulation 35 
(which prohibits architects from assisting others to breach the 
architectural monopoly). Of the remaining cases, 5 involved breaches 
of advertising rules, 4 the stamping of drawings not prepared by the 
accused, and 4 the passing off of another's work as that of the 
architect, Six cases raised issues either not related to the architect's 
profession or which could not be classified because they were too 
vague. 

It is noteworthy that the fees and contracts complaints and the 
majority of competence-related complaints originated from clients. 
This fact is the more significant once Charts A, B and C of Table XX 
are examined, These charts show that during the 2 1/2 year period 
considered, only 8 of 64 complaints originated with clients, while 
4g of the complainants were other architects: 8 complaints were 
received from other and less usual sources, (Some of these complaints 
were originated by 0.A.A. Council or Registration Board members 


or with 0.A.A. Staff). These figures, taken 
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together with the analysis of Chart D @bove), suggest that architects 
do not complain about the incompetence of other architects. When pro- 
fessionals complain, their complaints relate almost exclusively to 
ethical and enforcement matters. As clients complain infrequently, 
very few competence inputs are received by the 0.A.A. discipline 
system. 

TABLE XXI - ANALYSIS 

No competence-related complaint appears among the eleven matters 
considered by the formal discipline procedure of the Registration 
Board during the period 1971-77... Seven of the eleven cases, involved 
breaches of Regulation 35 (assisting non-members to practice architecture) , 
the other cases anvolved ethical. breaches (improper acceptance of 
commissions, sealing documents prepared by others, passing off 
others! work as.that ofthe accused, architect)... The, penalties. imposed 
included cancellations and suspensions of membership, reprimands, or 
no more than a mere finding of guilt by the Registration Board. 

The absence of competence complaints in the formal procedure is 
the expected consequence of a limited number of competence inputs to 
the P.C.C.,the lack of general investigative authority, and the 
strong dispute resolution orientation of the P.C.C. and O.A.A. adminis- 
trative staff. The data confirm the Executive Director's impression 
that there have been no competence complaints before the Registration 


Board during his longer than ten-year tenure with the 0.A.A. 


For the past several years , (the cOsA cAechas 
been requesting amendments to its governing Act and to the regulations made 
under it. While the changes requested do not relate solely to discipline, the 


new legislation, if enacted would change the structure, procedures, and 
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rights of institutions involved in 0.A.A. discipline. Their general 
effect would be to streamline the procedure, define the 0.A.A.'s juris- 
diction over incompetence more clearly, provide for a wider choice of 
sanctions, and permit the 0.A.A. to deal directly with incompetence 
attributable to mental, physical or addictive handicaps. 

The relevant provisions of the proposed Act and Regulations are 
reproduced in Appendix VI. Regulations 20 and 21 define professional 
misconduct in a manner similar to that presently in force under the 


regulations under The Professional Engineers Act. Their adoption 


would not extend 0.A.A. jurisdiction beyon its present operational 
limits, but clear jurisdiction could serve symbolic functions, 
alerting members and clients to 0.A.A. interest in competence. The 
performance of this function would be reinforced by S. 30 of the 
proposed Act, requiring the Board to prepare and distribute 


(to members and to the public), a comprehensive Code of Ethics. 
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All discipline matters would be placed under the auspices of the 
Registration Board: preliminary investigation would be by a Board- 
appointed complaints committee. Nothing in the proposals requires 
committee members to be members of the Association but committee members 
cannot be Board members. The possibility of lay participation is 
suggested as well by proposals amending the requirements for Board 
membership: two Board members would be lay members, including one 
Ontario lawyer with ten years' experience. The complaints committee 
would be required to investigate all matters brought to its attention 
by sworn complaint and authorized to investigate complaints in other 
cases, for the purpose of recommending to the Board whether or Jey BNE 
case is an appropriate one for a formal hearing by the Board. The 
proposals do not clarify or extend the committee's right to investigate, 
and in particular, do not authorize spot-auditing of competence generally 
following a complaint or in the course of investigating the circumstances 
surrounding a particular complaint. As noted above, such powers would be 
valuable. In return for the requirement that the committee investigate 
where sworn complaints are received, the right of a complainant to lay 
a formal complaint before the Board and to be able to require a Board 
hearing is removed. The removal of the latter right is desirable so 
long as there are adequate guarantees of responsible investigation by 
the regular investigatory committee: it appears to be an overreaction 
to concerns about lack of guarantees to permit direct access to the 
Board. The truth seems to be that direct access was first allowed 
before the P.C.C. took over the task of informal preliminary investi- 


gation, and the right of direct access now appears to be an unnecessary, 
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anachronistic and possibly vexatious right. The question of whether or 
not the requirement of committee investigation upon receipt of a sworn 
complaint constitutes an adequate guarantee, is considered in Part H 
below. 

The Act would enshrine Statutory Powers Procedure Act procedural 
requirements more clearly. It would permit the Board to order the 
O.A.A. to pay costs to members where it appears that the disciplinary 
proceedings were unwarranted, thereby enabling the 0.A.A. to undo at least 
the financial prejudice caused by improperly instituted proceedings. There 
is no express provision in the Act permitting the 0.A.A. to order a member 
found guilty in disciplinary proceedings to reimburse the 0.A.A. in respect 
of investigation and prosecution costs. 

The new provision (s. 17) would clearly allow the imposition of a 
full and wide range of sanctions. The ability to order conditional sus- 
pensions or re-education is essential if discipline is to cope with a 
variety of competence problems including those which can be solved by re- 
training or re-testing. Again, such provisions could serve symbolic functions 
and assist in a shift in orientation in a profession which has had very 
limited experience with competence in its discipline system. Similarly, 
the provisions of s. 18, allowing for suspension in cases of incompetence 
attributable to health or drug problems, are desirable in permitting the 
discipline system to deal directly with these particular types of incom- 
petence for which normal disciplinary sanctions may be inappropriate. 
Finally, the new provisions establish waiting periods for applications for 
re-admission, and expressly permit the imposition of conditions (such as 
practice supervision or re-education), upon the re-admission or termination 


or cancellation of membership of a member. 


2 yes 


DISCIPLINE BY THE 0.A.A.: GENERAL ANALYSIS 


The current 0.A.A. discipline procedure contains institutions and 
procedures which could assist it to be effective in reacting against 
incompetence. In particular, the lack of absolute writing requirements, 
the absence of any systematic declining of jurisdiction over particular 
types of complaints (fees, negligence), the full reporting of Board 
discipline results and the presentation to the members of P.C.C. 
activity by means of reports of the Board based on information provided 
by the Board liaison member of the PC .C,.,) can each be notediias 
desirable attempts to make the system responsive to competence matters. 
The changes in the proposed new Act and Regulations will be helpful 
as well in the manner described above. 

However, two basic problems plague the system, ' are not addressed 
in the proposed legislative changes, and severely limit the effects of 
O.A.A. discipline in promoting architectural competence. These 
problems are: 

(a) insufficiency of inputs; and 

(b) limited investigative powers. 

(@) The insufficiency of inputs means that incompetent architects 
are not educated or removed from the profession by discipline, and that 
the deterrent effects of 0.A.A. discipline cannot be great. Unless the 
system is able to uncover incompetent members, subject them to discipline 
and report the matter to other members with some frequency, discipline 
cannot be an important plank in the 0.A.A.'s regulatory activities. The 
lack of client inputs is clearly apparent: architectural clients 
complain to the 0.A.A. about incompetence very infrequently. The recent 
dramatic escalation in successful civil liability claims against 


architects belies the theory that the competence level of 
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practitioners is so high that complaints are unnecessary or the 

theory that clients are not able to perceive (or be apprised of), harm 

flowing from incompetent performance? /“tnstead, client abstinence from 

the 0.A.A. complaints procedure seems to be related more to the nature 

of clients of architects. Almost three quarters of the clients of 

architects are companies, institutions, governments and other 

architectural or engineering firms: only 24% of clients are 

individuats. *’° It has been hypothesized (and, it is suggested, it has been 

demonstrated throughout this paper), that sophisticated non-individual 

clients do not complain, but express their displeasure with the quality 

of service rendered in other ways. As well, it is suggested that 

even individual clients of architects are more likely to be sophisticated 

than (say) individual clients of lawyers: recognizing their rights 

and financially capable of pursuing them, architectural clients do not 

complain to the 0.A.A. The reluctance of clients to complain is 

demonstrated further by the results of the Architecture Engineering 

Client Survey. Of those clients in the sample dissatisfied with the 

quality of architectural services they had received, none complained 

to the 0.A.A. as a means of voicing displeasure or resolving the 

matter>’° While the 0.A.A. does not advertise its discipline system, 

it is unlikely that even heavy advertising well beyond the capacity of 

its limited budget would increase significantly the number of client complaints. 
The difficulties of limited inputs are exacerbated by the absence 

of a significant number of complaints by members about the competence 

of other architects. While members do report ethical breaches fre- 


quently, there are virtually no competence complaints, and there is no 
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express duty on members to report incompetence. Architects practise 
their profession in ways which should permit supervising and subsequent 
architects to be able to spot incompetent performance frequently. 
The absence of member complaints seems explicable only on the basis that 
architects do not appear to want to report other architects’ poor 
ner foun ee ol 

Although most practising architects are insured, the 0.A.A. has 
no arrangement with insurers to be informed of claims against 
architects as disciplinary inputs. While the insurers do publish 
loss control manuals, utilizing claims histories as means of avoiding 
similar losses in future, the 0.A.A. is unable to discipline individual 
insureds whose negligence might amount to incompetence subject to 
discipline. It is unlikely that insurers would voluntarily disclose 
such information, ..and,the 0.A.A. is left to learn only of such 
civil actions as are actually commenced and which come to its 
attention by reports by other members or by newspapers. 
Similarly no attempt has been made by the 0.A.A, to stimulate com- 
plaints from large-scale users of architectural services (e.g. particular 
government departments). It is impossible to assess the practicality 
or utility of a suggestion of increased effort to stimulate such 
sources. 

€b) The inability to investigate beyond such information as is 
volunteered to the staff or P.C.C. in respect of the instant complaint 
operates as a particularly significant constraint in the context of a 


system which receives very few inputs. Names of allegedly 
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incompetent practitioners are reported to the 0.A,A. quite infrequently; 
it would be most helpful (as the Executive Director of the 0.A,A, acknowledged) , 
to be able to conduct broad audits of the competence of these practitioners. 
It is a partial underutilization of the input to conclude that no incom- 
petence or no incompetence serious enough to merit further proceedings 
has been demonstrated on the project complained about without testing more 
generally the competence of those few members complained against. The 
benefits of the ability to investigate are apparent from observation of 
I.C.A.0. discipline. An even more general practice inspection power may 
be desirable in a profession unable to stimulate competence complaints 
by other means despite evidence that significant problems of incompetence 
exist in the profession. 
One further feature of architectural practice was suggested as 
relevant to diminishing the utility of discipline. When architects 
perform their services, there are frequently other professionals 
(architects, engineers) or knowledgeable personnel (contractors), in 
positions to be able to notice and correct errors. It is thus hyvothesized 
that architects' errors will be noticed and. corrected before noticeable 
harm occurs, more frequently than those of (say), structural engineers whose 
work may not be inspected by another professional before the completion of 
construction. The hypothesis cannot be advanced as an absolute proposition 
(witness the significant level of civil liability claims against architects) ; 
however to the extent that it is true, the importance of member-reporting 
and practice inspection as means of producing disciplinary inputs increases. 
One further constraint created by the present orientation and procedures 
of the 0.A.A. should be noted. There is a heavy dispute-resolution 


orientation displayed at the administrative and P.C.C. levels. 
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This orientation is not criticized, but to the extent that it permeates 
these levels, attempts to conciliate are more likely than attempts to 
detect and to sanction incompetence. Such an orientation might suggest 
that the P.C.C. should have wider powers to sanction. If most matters 
are to be resolved at that level, the opportunity to discipline, though 
perhaps only to a limited degree, might appropriately be granted to the 
P.C.C. The Executive Director of the 0.A.A. has suggested that the P.C.C. have 
power to issue reprimands. The ability to order re-education in lieu of 
suspension or in lieu of pressing the matter to formal discipline might 
be ‘appropriately placed at*the’P.(.C. level. A ready rront. of appeal 
from such inconvenient but not necessarily harsh sanctions might allay 
fears of prejudice arising from informality at the lower levels. The 
effectiveness of such a procedure would be enhanced by even greater 
publicity of P.C.C. activity than is presently undertaken. The results 
of individual cases (though normally anonymously), would be made 

known to members of the profession to serve deterrent and guidance 
functions: wider publicity might have some effect in stimulating 

client complaints and for these reasons could be considered even 

within the context of present P.C.C. activity. There can be no 

serious objection to annual publication to members and the public 
generally of charts similar to Chart D of Table XX, and valuable 


benefits might flow from such publicity. 
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PART H - CONCLUSION: PROPOSALS FOR REFORM 


COMPETENCE: THE ROLE OF PROFESSIONAL ORGANIZATIONS 
The appropriate role of discipline in the professions under study 
cannot be assessed except in relation to two other questions: 
(i) What is the extent of the responsibility of the 
regulatory agency to assure competence generally; 
and 
(ii) What is the appropriate relationship between 
discipline and other means of assuring competence 
in devising an overall "package" designed to 
fulfill the role identified as proper for the 
regulator by the answer to question (i). 
(i) In Part A above, two definitions of "competence" were 
provided, but no attempt was made to describe that which reflected 
most accurately the ambit of the responsibility of professional organizations 
to the public 78 It is suggested now that the professional organizations 
ought to be responsible for their members' continuing competence in both 
the narrow and the wide sense described above. That is, the organizations 
should attempt to ensure not only that their members are possessed of 
specified minimum levels of skills, knowledge and ability, but also 
that their members habitually apply these qualities in a "competent" 
manner, This is not to suggest that each type of manifestation of 
competence should be treated in the same way, or followed by harsh (or 
even any) sanctions, but only that the public has legitimate expectations 
that professional organizations are attempting to assure that their 
membership is competent in both ways. It is suggested that guarantees of 
both forms of competence are subsumed with oft-quoted phrases describing 


the professional organizations as delegates of the legislature exercising 


powers in the public interest. To the extent that client inability ‘to make 
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meaningful judgments about quality, the possibility of significant harm 
following upon poor performance, and the protection of third 

party interests, etc. justify regulation of professional 

activities, they apply (often with equal or even greater 

force). to issues of competent performance as well as of the possession 
of requisite technical skills, ability or knowledge. 

There is no quarrel with the proposition that professional or- 
ganizations are responsible for the compet ence of their members in the 
narrow sense. Competence in this sense is the quality tested upon entry 
into the profession and is regarded as a prime component of what sets 
a professional off from non-professionals. However, there is 
occasional doubt expressed that professional organizations’ responsibilities 
extend to guarantees of proper performance. Most (though not all) will 
agree that grossly negligent or reckless conduct constitutes incompetence 
that should properly be a concern of the organization: many will 
quarrel with the notion that negligent conduct is of interest to the 
organization. These latter would suggest that professional negligence 
is the concern of ciyil litigation exclusively. 

The view that professions have no concern with performance, and 
particularly with negligent performance, is now largely discredited, If 
guaranteed competence is a major function of professional regulation, it 
is inappropriate to abdicate professional responsibility at exactly the 
level most important to clients and to the public generally. Client and 
public ee ee lie strongly in the direction of competent performance: 
it is largely professional interests that manifest any concern for 


skills, ability and knowledge for their own sake, To regard "performance" 
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aS a matter to be regulated by the courts is to dény professional res- 
ponsibility where it is expected and often needed most,” Legislatures, 
professional organizations, law reformers and observers who have con- 
sidered the matter recently have all concluded that professional compe- 
tence in all senses is appropriately a major, if not the major concern 


of professional organizations °° 


Elaboration of the proper role of 

professional regulators in competence and other matters is a prime task of the 
Professional Organizations Committee and is better done by it than by this author. 
It suffices for this paper to state that it will be assumed for 

the balance of the paper that professional organizations are responsible 

for taking stéps that tend to guarantee that professionals possess 

acceptable minimums of skill, knowledge and ability, and that the 

professionals will habitually apply these qualities in a professionally 

competent mannér so as to advance the interests of their clients and the 


public. 


IT, COMPETENCE: THE ROLE OF DISCIPLINE 
“" ii) Acceptance of this assumption does not entail that pro- 
fessional organizations are responsible to assure that their discipline 
systems operate to provide such guarantees, Discipline is only one 
technique which might be deployed in a profession's assault on incom- 
petence, Moreover, the many institutional constraints on the effectiveness 
of discipline entail two consequences: 
(4) Discipline can at best be expected to be supportive 
and protective of minimam competence only: it 
cannot be relied upon to produce excellence; and 
(41) discipline alone (particularly when discipline is 
narrowly construed to include only expulsion or 
suspension of individual members), cannot be expected 


to have a substantial impact on the maintenance of 
even minimum standards of competence. 
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These consequences have led some commentators to conclude that 
discipline is ineffective in the attempt to promote continuing compe- 
tence. Some have criticized discipline as being applicable only after 
the fact: professionals are disciplined only after they have performed 
incompetently and (usually) after they have harmed client or 
public anterests. ie This is to ignore the cleansing, general deterrent, 
quality control and educational functions which might be performed if 
the experience of disciplining the one errant member can be preserved 
and utilized effectively: it is also to ignore the possibility that 
discipline may take the form of warnings, advice and admonitions which may be 
supplied before a potentially unsatisfactory course of conduct is pursued. 
Others have suggested that discipline has been proved ineffective in that 
civil liability rates have not decreased in consequence of its 
scaler pbeg ica Even assuming that this is to be taken as a general 
comment not restricted to criticizing the effectiveness of particular 
disciplinary procedures, it should not be regarded as a condemnation of 
discipline. It may be that while discipline can deter certain kinds 
of conduct, it can have only a limited effect on the sorts of negligence 
thatlcad tovciyily liability ineparticutar®fields, hat is not to 
deny that discipline may help to remove certain competence problems 
and to increase the standard of practice generally in the many cases 
in which incompetent performance will not lead to civil liability. 

It may also be that an effective discipline system must be operational 
for a substantial period before its effects on competence (as reflected 


in civil liability rates), becomes apparent: very few professions 
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have had a long-standing and serious interest in the use of discipline as a 
means of promoting competence, 

It is submitted that discipline can play an important role in promoting 
the continuing competence of the members of each of the professions 
under study by the P.O.C. The nature of practice means that different 
constraints on the effectiveness of discipline operate in each pro- 
fession and within different fields of practice within each profession: 
it entails that the appropriate role of and expectations for disciplinary 
action should differ among professions and fields of practice. 

This is not to suggest that optimal use is being made of discipline 
currently, or that proposals by the disciplinary agencies for change will 
be adequate. The two groups of factors limiting the effectiveness of 
discipline, orientation and institutional factors (discussed in Part C 
above) are operative to varying degrees in all current and proposed 
disciplinary models. On the institutional side, some disciplinary 
systems suffer from a lack of clear jurisdiction over incompetence 
generally, or over certain forms of incompetence (induced by mental or 
physical incapacity or drug-related problems), in particular. Some 
suffer from an inadequacy of useful inputs into discipline while others 
lack investigative powers which would enable them to discipline incom- 
petence more effectively. Some suffer from an inability to impose 
sanctions which might assist the functioning of discipline, and some 
labour under procedural and institutional frameworks that militate 


against significant disciplinary action. 


Deh ee 


The orientation of some disciplinary agencies limits their ability 
to use discipline fully. Some agencies operate under self-imposed 
limits of jurisdiction, thereby limiting artificially the inputs 
that might be ingested by the discipline system. Some follow other 
procedures that result in limited inputs or that expel inputs at 
dysfunctionally early stages of discipline. Some fail to employ powers 
at their disposal which might ensure better utilization of inputs 
received, Some follow publicity policies which are not conducive to 
obtaining optimal deterrence, quality control and educational values 
from discipline. Some view the ambit of discipline or the range of 
available sanctions from an artificially narrow perspective and thereby 
limit their willingness to initiate disciplinary proceedings. ‘°° 

The question of whether or not efforts should be made to encourage 
or assure that better use is made of discipline cannot be answered in 
isolation. First, it must be recalled once again that it is the total 
"mix" of techniques deployed by the regulatory agency in its attempt 
to promote competence that is relevant. While great stress might 
be laid upon discipline by one agency, another agency might legitimately 
regard discipline as an inappropriate response to the competence problems 
apparent inthe profession regulated by it, and might stress peer review, 
continuing education or other techniques instead. It is improper to 
suggest that,because aggressive disciplinary action is effective for 
some problems in some professions, all professional regulators 
should pursue rigorous disciplinary procedures: indeed, the implementation 
of such a suggestion in some fields would produce an illusion of 


guaranteed competence without substance. 


Ril. 
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Secondly, the regulatory context in which discipline is to be 
applied is significant. The professions of law, engineering and 
architecture are compietely self-regulating. The practice of public 
accounting is de facto regulated by the 1.C.A.0. Should this context 
be changed (by removal of licensure requirements or by the transfer of 
regulatory jurisdiction from self-governing professions to a more public 
authority), the focus of concerns about institutional and orientation 
factors would shift. It is beyond the scope of this paper 
to comment upon the ‘appropriate general regulatory 
structure for each of the professions under study. However, quite 
apart from changing the overall regulatory structure, it would be 
possible to transfer disciplinary jurisdiction to some authority other 
than the professional body itself. To some degree, ultimate disciplinary 
authority over public accountants is vested in a tribunal (the P.A.C.), 
distinct from the professional body concerned (currently largely the 


1.C.A.0.). 
OUTLINE OF PROPOSALS 

I suggest that to the extent that: (i) preferable guarantees of 
competence generally; or (ii) more effective use of discipline as a 
means of promoting competence in particular, are advocated as grounds for 
transferring competence-ensuring or disciplinary jurisdiction to tribunals 
distinct from the Law Society, the I1.C.A.0., the A.P.E.0. or the ea 
the argument is not persuasive. My reasons for rejecting this argument 
are explained best when advanced in support of what I conceive to be the 
optimal practical mode of promoting the competence of members of the pro- 


fessions under study. In the context of the wholly or largely self- 


regulating professions, I would propose that the following procedure be adopted: 


IV. 
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the The legislation governing the regulation of each 
profession should make clear that it is the duty of the 
professional agency to assure that its members are competent, 
The agencies should be responsible for ensuring that their 
members possess adequate minimums of skill, knowledge and 
ability, and that their members habitually apply these 
qualities competently. 


2 The legislation should allow professional agencies 

the widest possible choice among techniques that might 

be used to promote competence. Specifically in respect 

of discipline, the legislation should eliminate unnecessary 


technical barriers to the utilization of discipline in 
such manner as to each professional agency seems best. The 


agency should be free to structure its discipline system 

as it sees fit within the wide lattitude permitted by the 

legislation. 

oh A new institution should be created. This institution 

should be designed to provide guarantees to the public that 

the overall mix of techniques adopted by each agency is 

operating to assure effectively the continuing competence 

of its members. 
In short, the proposal is that each professional agency be made res- 
ponsible expressly for the competence of its members and that it be 
permitted to choose the best methods of assuring their competence. The 
new institution proposed will assure the public that the method chosen 
by each agency is operating effectively. 
ANALYSIS OF PROPOSALS 

The first two planks of this platform (viz. that competence should 
be the province of the professional agencies rather than of some more 
independent tribunal, and that no particular mix of competence-conducive 
or disciplinary techniques be imposed upon the professional agencies), 
are most conveniently considered together. Although the argument 
proceeds largely in relation to discipline, it can be generalized in 


: , 1 
respect of other techniques of assuring competence. a The obvious 


alternative to allowing the professional organizations the authority to 
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discipline their members is to transfer this jurisdiction to a particular 
Professional Disciplinary Tribunal or to a Tribunal exercising 
disciplinary jurisdiction over members of a number of professions. 
Advocates of this alternative usually assume that the Tribunal will be 
composed of persons who are not members of the profession(s) subject to 
Tribunal jurisdiction, though the desirability of including at least one 
member who is legally trained is frequently acknowledged: occasionally 
a Tribunal composed of representatives of all self-governing bodies, or 
a mixed lay-professional Tribunal is proposed. 
The idea of an independent "Professions Disciplinary Tribunal" was 
considered by the McRuer Commission. The following advantages of such 
a scheme were noted: 
(a) That by experience in the technique of adjudication, 
it would acquire a familiarity with the judicial 
process which would be conduciye to the establishment 
of a uniform and fair procedure in all cases; and 
(b) That, since such a body would be independent of any 
one profession, it would not be vulnerable to the 
charge of "looking after its own"; at present no 
matter how fair-minded and conscientious a disciplinary 
body may be, a disgruntled member of the public may 
do serious damage to the reputation of a profession 
as a whole by quite unfounded complaints that its 
members "stick together'’. 186 
Nevertheless, the McRuer Report rejected the independent tribunal. The Report felt 
that concerns about procedural fairness could be ameliorated by express 
statutory and administrative requirements and that the transfer of 
disciplinary jurisdiction was therefore unnecessary. It dealt only 
briefly with substantive reasons for the transfer, noting that although 


an independent tribunal "could not bring to any individual case that 


knowledge of the practice and standards of the particular profession .. 
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which is the main justification for the present system.... [it]... 
could receive expert evidence on what constitutes professional mis- 
conduct in the particular profession of which the accused is a Teneee re 

It is submitted that the McRuer Report underestimated the benefits that 
flow from discipline by a professional organization of its members. Although 
practice and standards could be proved before an independent tribunal, 
the need for such proof would, I believe, operate to constrain the 
effectiveness of the tribunal, and most particularly in cases of 
alleged incompetence. I believe that more competence cases are likely 
to be considered in a system in which standards are assumed in most 
cases than in one where express proof is always necessary. This is 
particularly true in cases of minor incompetence which can be resolved 
best by admonitions, advice, or suggested (or even imposed) re-education. 
Such cases would be unlikely to be taken before a tribunal in which a 
formal trial would be needed in each case if only to prove acceptable 
standards. The wide use of informal proceedings and sanctions rather 
than formal discipline proceedings by the professions under study 
bears witness to the utility of informality in competence matters, The 
effect of transferring jurisdiction to an independent tribunal would 
be to limit the impact of discipline on incompetence, 

Similarly, an independent tribunal might be unduly constrained 
in its choice of sanctions. Even assuming that the tribunal were 
authorized to be flexible in imposing sanctions, it would suffer from 
lack of expertise in imposing sanctions as well as in convicting 
generally. Unless complete regulatory control were transferred to the 


tribunal, it would have no control over available courses to which 
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convicted professionals could be "sentenced": such courses are designed 
and administered by professional organizations, 

The concept of an independent tribunal would also be likely to lead 
to unnecessary duplication. It is unlikely that professional organizations 
will cease to discipline their members if an independent tribunal is 
created, The members of the profession have a strong interest in 
ensuring the maintenace of high standards of professional conduct, cat 
and they would be likely to continue to press for discipline of errant 
members. For similar reasons, the tribunal might find itself limited in 
disciplinary inputs, if members of the professions choose to report in- 
competence to their professional organization rather than to the 
tribunal. The "visibility" of the disciplinary agency of a professional 
organization might be higher than that of the independent tribunal, 
thus depriving the latter of complaints by clients and other non- 
professional observers of allegedly incompetent performance. It may be 
unrealistic to expect the independent tribunal to be better funded than 
a professional organization's disciplinary agency, and the unavailability 
of funds to investigate or to prosecute might operate to limit the 
significance of discipline by an independent tribunal. All of these 
deleterious consequences of the transfer of disciplinary authority 
away from the professional organization most concerned are illustrated 
by the experience of the P.A.C. insofar as its discipline affects members 
of the I.C.A.0. (See Part E Section (b) above): they result in the 


virtual irrelevance of P.A.C. discipline to chartered accountants. 
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Professional organizations have an interest in the discipline of 
their members: they can perform disciplinary functions flexibly and 
inexpensively (committee members are almost universally not compensated 
for their contributions). It would be an overreaction to concerns 
generated by the apparent conflict or community of interest between pro= 
fessional organization discipline agencies and organization members to 
remove discipline from the control of these agencies if the concerns can 
be ameliorated by means less drastic and less destructive of the benefits 
of discipline by knowledgeable peers. 

Assuming that discipline is to be left completely or largely under 
the control of the professional associations, it is suggested that (subject) 
to the limited number of exceptions discussed below), no attempt be made 
to impose upon the associations any particular form or components of 
a discipline system; any specifically-defined role for 
discipline; or any particular mix of competence-inducing techniques 
generally. Such judgments are intimately related to the nature of 
practice in each profession and within various fields of each profession, 
and are best left to the judgment of persons knowledgeable about 
these matters. In particular, I believe that a strong familiarity with 
professional practice is a precondition of the ability to answer such 
questions as the following: What role can discipline play in this 
profession? What sorts of incompetence will it bring to the attention 
of this disciplinary agency? What types of incompetence will this 
agency not become aware of? Are efforts to increase sources of inputs 
practical or likely to be rewarding? How should complaints be inves- 
tigated? When should practice inspections be conducted? At what stage 


should the identity of "offenders" be disclosed? Is some attempt to 
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produce a greater deterrent effect necessary? If so, what steps should 
be taken? What steps should be taken in respect of some identified high 
risk groups of practitioners in an attempt to forestall incompetent 
performance by group members? Should some other technique (peer review, 
mandatory continuing education, establishment of a compensation fund for 
victims of professional negligence), be stressed at the expense of 
discipline, or alternatively, should discipline be pursued more 
aggressively? 

It would be inappropriate to attempt to answer such questions in 
the context of any one profession without the utmost familiarity with 
that profession: it would be improper to attempt 
to answer these questions in a common way for all of the professions 
under study. 

It is only if the suggestion of restraint is rejected that any 
extensive dascussion of particulars. can; take; placer, »For,instance,7 at 
may be believed that discipline should be pursued aggressively and that 
in an attempt to increase useful inputs, attempts should be made to 
encourage professionals to report apparent incompetence when they 
become aware of it. A great many techniques can be suggested to 
encourage such reporting: express rules requiring reporting; 
arrangement @ insurance coverage so that incompetence imposes costs on 
all practitioners and encourages efforts to limit it; establishment of 
a compensation fund for victims of incompetence to achieve a similar 
effect of placing the costs of incompetence on the shoulders of all 
practitioners. The literature cited in the bibliography is replete 


with a variety of suggestions for improvement of any particular aspect 
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or deficiency of any discipline system. For the reasons given above 
however, I abstain from further discussion of particulars and suggest 
that these questions and their resolution are best left to the 
professional organizations concerned. 

If the professional associations are to decide how discipline can 
operate best in their respective professions, they must be given 
sufficient authority to enable them to fashion an appropriate system. 
The study of current disciplinary procedures (in Parts D, E, F, and G 
above) showed that "institutional constraints" may prevent each of the 
disciplinary agencies from using discipline in the way each thinks 
best. Enabling legislation should free the associations of these 
constraints. 

There can be little serious dispute about several matters. If the 
associations are to be responsible for guarding the public against all 
forms of incompetence, clear jurisdiction should be unequivocally 
granted to the associations. The express grant of jurisdiction could 
follow the form adopted by the A.P.E.O. when the Act and Regulations 
are combined: authority is given to discipline for professional mis- 
conduct; professional misconduct is defined to include gross negligence, 
incompetence, and infamous, disgraceful or improper conduct in a 
professional respect; and ''gross negligence" and "incompetence" are 
each further specifically agfenegi It would be preferable to enshrine 
the expanded definitions in the governing statute rather than requiring 


them to be gleaned from examination of multiple sources. As well, each 
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profession should be given express authority to take such steps as 
may be required (limiting practice, suspension), to protect the public 
from incompetence attributable to mental, physical, alcoholic or drug- 
related handicaps. Precedents for such authority are currently found 
in the legislation governing several of the professional organizations 
under study. 

The agencies should also have clear authority to impose any of 
a wide range of sanctions. Several of the functions of discipline 
can be adequately achieved only by sanctions other than the most 
traditional ones of suspension or cancellation. Powers to repri- 
mand, to require attendance at re-educational programs, to satisfy 
examiners of competence or to limit practice spring to mind as 
illustrations of the range of sanctions needed. The list at pages 44 
and 45 above contains sanctions about which there should be little 
debate. 

Some concern can be expressed however about the sanctions noted 
in the first paragraph following the list at p. 45. I suggest that the 
association should have power to order costs to be paid by the association 
to a professional acquitted of a charge of incompetence, These costs 
should be regarded as a cost of self-regulation and of the errors that 
will necessarily be made and are best borne by the profession as a whole. 
Similarly, I believe that the association should have power to assess 
against a convicted professional the costs of an investigation and 
prosecution. These are costs directly attributable to unprofessional 
conduct which ought to be borne by the errant professional. The association 
should haye discretion to award or to withhold costs, so that appropriate 


accommodation can be undertaken in less serious cases or in cases where undue 
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hardship might result from the normally anticipated costs order. 
Several of the professions under study have one or both of these discre- 
tionary cost-awarding powers: there appears to be no rational reason 
for the power's existence or partial existence in some professions and 
not in others: it should be made available generally. 

The other questionable sanction is the power to fine a convicted 
professional. The McRuer Report considered this power and resolved 
that professional organizations should not be able to fine convicted 
members, "especially when the fines are paid to the treasury of the 
[professional organization].'' No reasons were given to support this 
exemption from the guiding principle adopted by McRuer that "all disciplinary 
bodies have a full range of sanctions available to een THe power to fine, 
particularly where the fine is payable to the Province rather than to 
the professional organization, can be used as a means of stripping 
benefits from a practitioner who has performed recklessly in an attempt 
to increase profitability, and may be appropriate in other situations in 
which a strong sanction may be desirable to increase deterrent effects, 
but suspension or expulsion would be unduly harsh to the practitioner 
or to the clients who might suffer from such restrictions on their 
practitioner's rights. It is noteworthy that the Quebec Professional 
Code permits the imposition of fines as penalties, as does Ontario's 
Health Discipline Act, which was enacted after the McRuer Report. 192 LG, 4s 
recommended that the P.0.C. consider whether a power to fine should be pro- 
vided to the professional associations, and what uses of funds generated 


by fine payments, should be permitted. 
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The question of the available range of sanctions leads to that of 
which body (bodies), should be authorized to impose them. I break 
slightly with my operating premise (that the associations should decide 
on their own how discipline is to be used) to suggest: that all 
associations should have a "professional standards committee" and a 
"discipline committee''; that the professional standards committee should 
have primary responsibility for and specified jurisdiction over initial 
investigation; and that the professional standards committee be authorized 
to impose any of a limited number of sanctions at the conclusion of its 
investigation. I believe that there is value in some degree of uniformity 
of procedure among the discipline systems of the professions under study. 
Such uniformity would assist in increasing public understanding of the systems, 
and in designing the new institution that is to provide public guarantees. 
It also represents only a very minor change from the current position, 
and in most of the professional associations would necessitate only a change 
of the name of the initial investigative body. The uniform discipline 
system approach was adopted in The Health Disciplines Act which 
created a "complaints committee" and a "discipline committee" for each 
health discipline or group of health disciplines, The name "professional 
standards committee" is more reflective than "complaints committee", of 
the role currently played by the initial investigative committees of the 
professional associations being studied, 

The professional standards committee (P.S.C.) should be authorized 
to require the attendance before it of professionals accused or suspected 
of incompetence. It should have authority to require the production of 


documents relevant to a charge under investigation by it, or to suspected 
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incompetence generally. It should be able to conduct spot audits of the 
competence of an accused professional and should be authorized to carry 
out a universal or specified-group-universal peer review (practice 
inspection) program if requested by the governing body of the 
association. This is not to suggest that each association must authorize 
or require the P.S.C. to engage in any of such activities, but only that 
each should be entitled to authorize these forms of investigation should 
the association believe them (or any of them) to be appropriate. 

Many of the powers I would grant to P.S.C,'s are currently exercised 
by the Professional Conduct Committee of the I.C.A.0. If the peer 
review program which is under consideration by the I.C.A.0O. is adopted, 
the 'P:C.C Svof*the ICAO. may “possess all “of the investigative powers 
recommended. The equivalent bodies of some other associations exercise 
similar powers though without express authority to do so. The value of 
the ability to interview the "accused" is clear and undoubted, Existing 
procedures, whether expressly authorized or engaged in without authority 
present risks of procedural unfairness: these risks should be addressed, 
as the powers of P.S.C.'s are extended formally. In particular, a right 
to counsel during any P.S.C. interview, and notice of that right, should 
be given before interview powers are exercised. 

The more contentious issue is that of whether or not practice 
inspection powers should be granted to P.S.€.'s. The P.C.C. of the 
I.C.A.0. has such powers, and senior administrative personnel of several 
professional associations indicated their desire to be granted such 
useful powers. Objection can be expected only from the Law Society and 


members of the legal profession, on the basis that such inspection 
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rights constitute an infringement of the solicitor-client privilege. 

This objection should not be permitted to prevail. It is of the utmost 

importance, if incompetence is to be distinguished from mere negligence 

or errors in judgment, that a number of transactions and the lawyer's 

performance in the course of them be examined, Adequate safeguards of 

clients' rights can be devised, Rights of inspection are granted to 

the professional inspection committees of the governing bodies of notaries 

and barristers in Dicheaaiah Special Committee on Competence (Chaired by 

Mr. Justice Matas) reported to the Benchers of the Law Society of 

Manitoba recently and recommended that practice inspection be permitted 

in the context of the investigation of a complaint against a lawyer, 

Safeguards, including the requirement that a court order be obtained, 

are provided.. The Report was adopted by Manitoba Benchers on January 

26, 1978. The Planning Committee of the Nova Scotia Barristers' Society, 

which is currently studying continuing competence in the profession has 

considered the Matas Report and ''finds itself in general agreement with 

the recommendations proposed" (the Report has not yet been considered 

by Council of the Nova Scotia Society). In British Columbia, the 

advisability of practice inspection is under consideration by the Committee 

charged with implementation of the Benchers' new authority over eempetence. °°” 
The importance of inspection and the willingness of the Law Society 

to breach solicitor-client privilege where it is regarded as appropriate 

to do so to insure against improper lawyer conduct are illustrated by 

Law Society Regulations requiring the keeping of books and records in 


particular ways and authorizing inspection of these books by Law Society 
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HiVeSE LEAL on ene It is under the authority of such Regulations that 
"blitz audits" have been conducted and that substantial 
achievements in the direction of correcting negligent record-keeping 
preventing unwitting breaches of ethical rules (e.g. Ruling 14 - 
Borrowing from clients), and detection of deliberate wrongdoing have 
been made. The validity of such regulations which represent an inroad 
into the solicitor-client relationship was upheld by the English Court 
of Appeal in 1968, in a case which held the contractual duty of a 
lawyer not to disclose clients! affairs subject to the lawyer's duty to 
obey "the law'', including Law Society accounts Hite 4 ae By parity of 
reasoning, the Law Society could be authorized to conduct practice 
inspections as described above, The value of practice inspection in 
detecting incompetence has been recognized by The Health Disciplines 
Act, which grants practice inspection powers where incompetence is 
suspected fin “respect! of. a dentist , “doctor Poptometrist or pharmacist 17° 
Professional practice inspection powers have been recommended by the | 
Justice Society in England, by the Lay Observer in England and by 
observers in onkaite san. Representing a half-way house between lifelong 
certification and periodic recertification, these useful powers should 
be available to the P.S.C.'s of those professional associations which 
regard them as a desirable adjunct to their disciplinary procedures. 

It is also suggested that the P.S.C.'s should be permitted to impose 
sanctions upon professionals at the conclusion of their investigations, 
The availability of such powers suggests procedural due process 


concerns which must be addressed, but subject to satisfactory resolution 


of these problems, the suggestion should be adopted. The study in 
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Parts D,, E,..f and G above indicated a very substantial use of advice and 
counselling by present-day P.S.C.'s. Many cases which come before P.S.C.'s 
are appropriate for reprimands or for withholding of further action on 
conditions (such as limited practice, undertaking to adopt new systems or 
to engage in re-education programs). Where more serious sanctions are 
proposed, formal hearings before the discipline committee may be needed. 
But where a fairly minor sanction is proposed and is acquiesced in by 

the professional, it should not be necessary to press the matter forward 
to the discipline committee and to present once again evidence known 

to the P.S.C. and accepted by the accused professional. While this list 
should not be regarded as exhaustive, it is proposed that P.S.C.'s should 
be able to be empowered by the governing body of the association to impose 
such penalties as reprimand (with or without publication) , re-education 
requirements, or aii rstary performance before a competence examination 
board, possibly with interim limitations of practice in aid. The 
professional proposed to be sanctioned might be given the right to 
request a formal hearing before the discipline committee in any case 

in which the P.S.C. proposes to impose any of these sanctions. This 
proposal would serve to separate discipline intended primarily to be 
helpful to accused practitioners from that intended to be largely 
punitive and deterrent. Quebec's Professional Code makes a similar 
distinction. Under s. 111, the Bureau of a professional corporation 
may, upon the recommendation of the professional inspection committee, 
oblige a professional to serve a period of refresher training and limit 


the professional's ability to practice in the interim. The professional 
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inspection committee makes its recommendations after investigation 
and after observance of such procedural guarantees as each profession 
provides for committee activities. The formal discipline process 
involving trial before the discipline committee is established and 
regulated by other provisions of the Code. It is possible for 

a similar division of functions to be achieved by by-laws and 


regulations passed under s. 58(2) of The Health Disciplines Act, which 
would enable helpful and minor sanctions to be imposed by Complaints 
Committees (equivalent to ec ey The availability of appropriate 
sanctioning power at earlier stages of the discipline process can 

permit more effective use of discipline in competence matters. 

I suggest that the professional organizations be permitted to 
establish institutions which they might find conducive to the greater 
utility of their discipiine systems. In particular, they shouldbe 
able to establish fees mediation, conciliation and arbitration 
services, which might provide a wider range of inputs into discipline. 
Similarly, they should be permitted to establish organization-operated- 
and-funded schemes for the compensation of victims of incompetence. 

The Law Society currently maintains a fund '"'to relieve or mitigate 
loss sustained by any person in consequence of dishonesty on the part 
of any member in connection with such member's law practice or in 
connection with any trust of which he was or is a trustee": should 
the Law Society or any of the other professional organizations wish 


to establish a similar scheme in respect of incompetence, there should 


be no impediment to its doing so. 
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The question of the general membership composition of the governing 
bodies professional organizations is beyond the scope of this paper. 
However the participation of representatives 
of two unique classes, lawyers and lay persons, is frequently 
advocated as a means to improve the fairness, efficiency, responsibility 
and accountability of professional discipline agencies. The par- 
ticipation of lawyers is advocated on the basis that while professional 
organizations may be well-suited to guage the competence of their 
members, they are not necessarily well adapted to or experienced in 
the quite different task of judging such competence in procedurally- 
fair ways. The training and experience of many lawyers prepares them 
for such endeavours and acclimatizes them to perceive and avoid courses 
of conduct which violate rules of administrative law and "natural 
JUBC LES x In recognition of these qualities, some professional 
organizations are required or authorized to include on their governing 
body, or on their discipline or professional standards committee, 
lawyers (usually of specified years' standing at the Bar). 

While the authorization of membership of legally-trained personnel 
is supported, it is suggested that no governing body or committee should 
be required to be composed of any number of such persons. All professional 
organizations and many of the committees retain counsel and consult 
freely as matters progress. Most of the glaring problems that can 
arise in the course of disciplinary proceedings are now well known to 
the professional organizations: practical constraints might well outweigh 


the benefits of requiring legally-trained personnel as part of the quorum 
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of any disciplinary body. However those organizations which prefer to 
require one or more members of their governing body or of particular 
committees to be legally trained should be free to elect this require- 
ment. 

The question of lay participation is more vexed. This paper's outline 

: 199 
of recommendations indicated that while the control of competence 
in general and discipline in particular was to be left to the professional 
organizations, an institution was to be created to guarantee that the 
techniques adopted by each institution were providing effective com- 
petence guarantees. As the McRuer Report noted: 

"The traditional justification for giving powers of 

self-regulation to any body is that the members of 

the body are best qualified to ensure that proper 

standards of competence and ethics are set and main- 

tained?» There™isva clear publictinterestvinethe creation 

and observance of such standards. This public interest 

may have been well served by the respective bodies 

which have brought to their task an awareness of their 

responsibility to the public they serve but there is a 

real risk that the power may be exercised in the 

interests of the profession .., rather than in that of 

the public. This risk requires adequate safeguards 

to ensure that injury to the public interest does not 

arise,"! 

The safeguard recommended by the McRuer Report was the appointment of lay 
persons to the goyerning bodies of all self-governing professions, 
Although the assumptions underlying this recommendation were not dis- 
cussed at length by McRuer, it is possible to identify several useful 
functions which could conceivably be performed by lay representation, 
The inclusion of members of the lay public could serve to provide an 


additional perspective on problems addressed by the profession; the 


different weighting of values by lay and professional persons could 
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serye to make the profession more responsive to perceived regulatory 
inadequacies if lay membership were permitted. The inclusion of lay 
members could provide a "window to the general public" through which 
the activities of professional organizations can be viewed. This 
lifting of the veil of secrecy behind which professionals are 
sometimes accused of hiding, could serve to reinforce 

public confidence in professional regulation and in professionals 
generally. The presence of lay members could establish a broader base 
of authority for regulation and produce a ''process value" in itself: 
the regulatory process is more legitimate as the public, a primary 
recipient of regulatory benefits is permitted to participate in 
regulatory decision-making. 

The likelihood that lay representation will perform any of these 
safeguarding and legitimizing functions adequately and consistently can 
be doubted. The customary practice is for the Provincial Cabinet to appoint a 
small number of lay representatives to participate with a far greater 
number of professionals in the regulatory process. No criteria for 
selection of lay persons are announced before or after the lay repre- 
sentatives are selected, nor are express guidelines concerning what 
"constituency" the lay appointees are to represent, provided. Instead, 
lay persons with varying degrees of interest, capability, merit, 
dedication and "representativeness" (of various subgroups of the lay 
public generally), are cast adrift in a sea of professionalism, told 


(perhaps). that they are to "safeguard the public interest". 


Bio.) 


If one doubts the impact which any individual professional can make 
in the overall professional regulatory framework, one must harbour even 
more grave suspicions about the likelihood of individual lay representatives 
providing significant public guarantees. Assuming that the lay repre- 
sentative does weigh values differently, it is unlikely that this out- 
sider will prove persuasive enough in the company of a vast majority of 
professionals to produce important shifts in policy. Assuming that the 
lay representative is disturbed by some aspect of professional regulation, 
there is little likelihood of use being made of such observations 
outside the profession: lay representatives are not equipped with 
support staff who can assist in gathering and analysing information, 
with publicity facilities or other meaningful powers to stimulate change 
from outside. In the usual case, they do not even report to any member 
of the Cabinet that appointed them. In the end, one must doubt whether 
or not the base of regulation is broadened by the inclusion of lay members 
in this manner. The absence of a constituency to which lay members are 
accountable renders their lot a lonely one. Surrounded by professionals 
and constantly exposed to the concerns of professionals as seen by the 
professionals, lay members are likely to come to view matters in the same 
way as do their professional bai apepu bt aes The pace of this tendency towards 
homogeneity may be increased depending upon the attributes of lay members 
at the time of their appointment, and upon the infrequency of contact by lay 
representatives with non-professional constituencies after appointment. The 
extent to which public visibility of the professional discipline system is 
increased by lay participation in it can also be doubted. While lay involve- 
ment ensures that the few lay representatives observe the system (in connection 
with the cases with which they are involved), there is no realistic possibility 
that lay members will provide other interested "“outside'' lay persons with 


202 
detailed information about the disciplinary system. 
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In the end, lay representation provides public safeguards in 
only a haphazzard and fortuitous manner at best. The institution 
does not provide those guarantees required if there is to be assurance 
rather than appearance of effective regulation. Nevertheless, 
lay representation may be of assistance in some cases, and the policy 
propounded by the McRuer Report ought not to be discarded lightly. I would 
support extension of the policy of appointing lay members 
fully entitled to participate as P.S.C. or discipline committee 
members. However I would not support a requirement that P.S.C.'s or 
discipline committees be composed of at least some specified number 
of lay persons, or a requirement that a quorum for the conduct of the 
business of such committees include one or more lay nenbers. The 
practical difficulties of assuring the attendance of lay members, coupled 
with the expected fairly low return from lay participation militate 
against requirements of lay quotas. Individual professions should be 
free, however, to establish such requirements for themselves should 
they regard them as desirable. 

It is sometimes suggested that the required public guarantees can 
be provided by designating a government minister to be, ex officio, a 
member of the governing body of each self-regulating professional agency. 
By virtue of s, 12(1) of The Law Society Act, the Attorney General for 
Ontario and all persons who have held that office are ex officio 
Benchers of the Law Society. Section 13(1) requires the Attorney- 
General to "serve as the guardian of the public interest in all matters 


within the scope of this Act or having to do with the legal profession 
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in any way". For these purposes, the Attorney General may, at any 
time, "require the production of any document, paper, record or thing 
pertaining to the affairs" of the Law Society. 

Even in combination with lay representation, this method of attempting to 
orovide public guarantees is inadequate. In the context of overseeing the 
Law Society's efforts to promote competence, one must doubt the diversity 
of perspective gained by the inclusion of the Attorney General, who is 
always a lawyer. Even in other professions, the device is unlikely to 
succeed. The importance and difficulty of the task of providing public 
guarantees will not necessarily be recognized by the Attorney General 
in prrority to other pressing affairs of the Ministry. No) budget ‘or 
staff support infrastructure is guaranteed to the Attorney General 
specifically as guardian of the public interest in professional regu- 
lation. The Attorney General is given no powers greater than those of 
an ordinary governor other than the express power to require production. 
While there is an ultimate political threat behind the Attorney 
General's participation, that threat is too distant and unwieldy to 
provide continuing guarantees of adequate professional regulatory 
actiyity on a day-to-day basis. In the end, the Attorney General is, at best, 
likely to participate in professional regulation only as any other 
single member of the governing body. This hypothesis appears to be 
borne out by the absence of initiatives undertaken by the Attorney 
General in his ex officio role under The Law Society Act. The Attorney 
General has not imposed on the Law Society any of the requirements 
which it is suggested below are necessary if the public guarantee is 


to be meaningful. For the reasons giyen below, it is suggested that 
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although these deficiencies in the Attorney General's role can be 
remedied, and the role can be moulded to become more effective, 

the creation of a new and separate institution is a preferable policy 
choice. 

It is noteworthy that no jurisdiction which has sbnsidlored the 
matter recently has elected to rely upon lay representation, ministerial 
representation or a combination of representation by these two groups 
alone as adequate guarantors of the public interest. In some juris- 
dictions, lay representation has been combined with a "Lay Observer" 
institution (described more fully, below). In others, a professions 
council whose jurisdiction extends to monitoring or regulating 
professional "self-regulatory" bodies has been adopted. Ontario's 
Health Disciplines Act combines the institutions of lay representation, 
Lay Observers, professional monitoring and regulatory council, and 
direct ministerial involvement to provide guarantees to the public 
that professional organizations maintain vigorous efforts to assure 


the competence of their members. 


- 258 - 


A NEW INSTITUTION 


I recommend the creation of a new institution, The institution 
should be given the express mandate of guaranteeing to the public that 
each professional organization is effectively assuring the continuing 
competence of its members. The new institution is referred to as the 
Professions Office (P.0.) below, but this name is adopted for convenience 
of reference only. The P,Q. should be based upon principles sor 
reporting, publicity, complaints review and such further adjunctive 
powers as are necessary to assure its ability to guarantee effective 
regulation by the professional organizations. It should be housed in 
an institutional setting selected to enhance its performance and to 


protect its vigour, independence and responsibility, So described, 


the design of the P.O. is modelled upon institutions created under 
Ontario's Health Disciplines Act, under Quebec's Proressional Code, 


and under the English Lay Observer system. 


(a) Reporting: All professional organizations should be required to 
report regularly to the P,0.. The reports will assist: the ?.0. to 


assess the activities of the organizations; will provide tne base 
; 4 204 
for P.O. publicity; and enable the P.O, to perform its adjunctive functions. 


The professional organizations should report to the P.O. at 
monthly or quarterly intervals to detail the workloads of their P.S.C.s, 
their discipline committees and such other disciplinary organs as may 
be relevant. The reports should include a case by case analysis in 
a form similar to that of such Charts as Chart A of Table V of this 
Report. They would thus indicate source of complaints, demographics 


of complainant and professional, nature of misconduct or incompetence 
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alleged and disposition of the matter. The reports should include the 
full text of written discipline or professional standards committee 
reasons for decisions. The reports should name all accused practitioners 
(as indicated below, this does not mean that all names would be included 
in P.O. publications). At slightly less frequent intervals, the 


organizations should submit to the P.O. a detailed statement of their discipline- 


related and competence-related activities and experience for the period. This 


report should indicate areas of misconduct and incompetence identified through the 


organization's experiences, It should indicate what steps are being 

taken or considered by the organization to combat perceived misconduct and 
incompetent practice. It should describe implemented or proposed changes in dis- 
cipline, education, peer review, advisory services, insurance arrange- 

ments or other procedures designed to guarantee the competence of its 

members. 

These reports will enable the P.O. to perform one of its primary 
functions, that of critical assessment of the effectiveness of the pro- 
fessional organizations’ control of member competence. Self-regulation 
does not necessarily mean private regulation. Permitting meaningful 
public access to information concerning the activities of the 
organizations will help to attain the benetits of 
diverse viewpoints and values and of public guarantees without eroding 
professional independence or threatening confidentiality (safeguards 
on publication are discussed below). The procedure is conduciye towards 
achieving the best of the benefits of public and of professional self- 


regulation. To permit public input, the P.O. should have authority to 
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advise the organization about any matter arising from the reports. Con- 
sideration of the competence problems identified by the reports in light 
of organization policies stated in the reports and in light of the potential 
functions of and constraints on various techniques of competence guarantees 
identified by this report and by other study papers prepared or being pre- 
pared by the Professional Organizations Committee, could permit the P.O. 
to use its different perspective to make helpful suggestions. 

The professional organizations might benefit in other ways from 
this reporting. Knowledge of the concern of an outside agency would 
be likely to induce attention and concern that might otherwise not be as 
highly stressed by the organizations. The public interest in the pro- 
fession's duty to guarantee competence would be constantly underscored 
to each organization. The requirement to report to the P.O. would 
encourage similar reporting to members: such reporting has been shown 
(above) to be a useful component of a discipline system. 

Powers to require reporting, in a manner similar to that which I 
have recommended, are found in Ontario's Health Disciplines Act and in 
Quebec's Professional Code and their utility cannot be seriously 
ee ec should objections related to problems of practicality be 
permitted to prevail. To be sure, the imposition of reporting requirements 
will add to the workload of professional organizations: however it will 
not do so unduly or without benefits which outweigh the costs. The 
regulatory body of the medical profession in Ontario currently reports 
to its membership in a manner similar to that in which I propose the 
P.O. be informed of organization activities. Copies of excerpts from two 


representative issues of The Interim Report of The College of Physicians 
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and Surgeons of Ontario are reproduced in Appendix VIII. The cost of 
reporting should fairly be regarded as an incidental cost attributable 

to the professional organizations' willingness and desire to be self- 
regulating. 

(b) Publicity: The P.O. should report its activities and opinions 

to the public and to a responsible minister as fully as is consistent with 
the need for confidentiality in some professional (and especially 
disciplinary) affairs. The P.O. should publish much of the information 
supplied to it by the professional organizations frequently and regularly. 
Virtually all of the aggregate data can be published as can most of the 
individual case-by-case information. The P.O. should withhold publi- 
cation of the names of professionals where publication would be inappro- 
priate: no person acquitted in disciplinary proceedings whould have his 
or her identity revealed, and it may be a proper guiding rule that names 
should be published only when the professional organization has itself 
ordered publication, Information about the organizations' efforts to 
promote competence should be synthesized and published by the P.O. ina 
form comprehensible to the widest possible readership audience. The 

P.O. should also publish its views on the effectiveness of the regulation 
and should give details of any advice given by the P.O. to a professional 
organization, All of this information should be made available to the 
minister responsible for the P.O. and the professions. 

The P.0.'s ability to make information about professional regulation 
available to a broad cross-section of the public will serve many useful 
purposes, The prospect of the exposure of ineffective practices will 
operate as an incentive to professional organizations to maintain 
vigilance over competence: it is a strong guarantee of professional 


regulatory concern. This value of publicity has been widely 
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commended and increased publicity has been advocated, by a great many of 
those who have written about the regulation of professional competence. 
The significance of increased publicity is simply illustrated by a report 
of the Long Term Planning Committee of the College of Physicians and Surgeons 
of Ontario. The Committee recommended that the affairs of the College be 
conducted with as much openness as possible and that in particular the 
College adopt the policy of publishing names of practitioners found guilty 
of professional misconduct. This change in policy was expressed to have 
been induced by public pressure which followed publicity about the College's 
refusal to reveal the identity of a practitioner found guilty of professional 
misconduct. 79 
Publicity provides the opportunity for helpful inputs, from diverse 
sources, into professional regulation. Many persons who may have differing 
backgrounds, qualifications, skills and perspectives, share a common interest 
in professional competence: the ability of such persons to get access to 
important information will permit them to make suggestions that might 
assist professional regulators. Currently, input from these sources 
(which include acknowledged experts in their fields) is impossible because 
information required to enable assessment and comment is unavailable. 
Publication may serve to increase the number of complaint inputs 
into discipline. Publicity of and by the P.O. staff may serve to 
increase public awareness of the complaints mechanism, or may serve to 
encourage complaints from a class of clients that would otherwise express 
dissatisfaction in other ways. Publicity in this form may produce a 
multiplier effect. The press has shown itself eager to publicize the 
activities of professional regulatory agencies, and the resulting 


exposure operates as a form of free advertising of the existence and 
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interest in discipline (or competence) of the professional organizations. 
The example of the medical profession in Ontario provides some evidence 
of the truth of this hypothesis. The enactment of The Health Disciplines 
Act and creation of the Health Disciplines Board produced a flurry of 
press coverage, The operations of the Board have resulted in a much 
higher profile for the College of Physicians and Surgeons of Ontario. The 
effect was commented upon by the Complaints Committee in its February 1977 
report (18 months after the promulgation of the Act). 

"There is no question that there has been a significant 

increase in the number of complaints and inquiries 

being received by the College. Evidence of this may be seen in 

1975 there were 68 complaints that were considered by the 


Complaints Committee subsequent to July 1975, while 
in the first ten months of 1976 there were 234. Of these 


162 ... were dismissed, 45 ... were dismissed with admonish- 
ment ...; 19 Gases ... were referred to Discipline; 4 
cases ... were referred elsewhere: and 4 ... were deferred," 207 


The requirement of publicity by the P.O. guarantees the availability 
of the information to professionals themselves. The publication policies 
of some professional organizations have been shown to be inappropriate to 
obtaining maximum deterrent, educational and quality control functions 
from discipline, Publicity of the reports submitted might also serve to 
encourage greater reporting of incompetence by professionals themselves 
to their professional organizations. To the extent that a particular 
group of practitioners is identified to clients to present a higher- 
than-average risk, competent members of the group will feel an incentive 
to report incompetent fellow members and restore the reputation (and 


possibly, the economic viability), of the disparaged group. 
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The requirement that the P.O. report to a responsible minister 
serves an additional guarantee function. The persuasive value of a 
well-documented, carefully conceived case which the P.O. could put before 
the minister should not be underestimated. Its ability to report 
directly to the minister serves to enhance the status of advice given 
by the P.O. to a professional organization. Similarly, a requirement 
that. P07, "reports be" tabled in the Legrslature could provide 
additional informal authority which could increase the significance of 
P.O. observations. P.O. observations and recommendations should be 
highly valued: the P.O. will have the benefit of careful comparison 
among professions to add to its analysis of trends and patterns within 
individual professions as it monitors their activities, successes and 
failures over time, 

Under the Québec Professional Code, the Office des Professions du 
Québec is required to publish compilations of the discipline decisions 
of all professional corporations, omitting the names of members disciplined. 
The Office is to report to the Minister annually and its report is 


to be laid before the National Assembly. Under Ontario's Health Disciplines 


Act, the Health Disciplines Board is required to: 


"..y submit an annual report on its activities to the 
minister which shall include such additional infor- 
mation as the minister may require and the minister 
shall submit the report to the Lieutenant Governor in 
Council and shall then lay the report before the 
Assembly ,.."' 208 


The ability to report to the Minister and to publish widely is the corner- 
stone of an institution designed to guarantee the effectiveness of pro- 


fessional regulation to the public while leaving the specific mode and 
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details of regulation to the professional organizations themselves, 


(c) Complaints Review: it is suggested that the P.O. perform a complaints 
review function similar to that undertaken by the English ''Lay Observer". 
The Lay Observer is an institution created by the Solicitors Act 1974 


(s. 45). The section is as follows: 


Lay Observers 


45.-(1) The Lord Chancellor may, if he thinks fit, appoint 
one or more persons (in this section referred to as "lay 
observers'') to examine any written allegation made by or on 
behalf of a member of the public concerning the Society's 
treatment of a complaint about a solicitor or an employee 
of a solicitor made to the Society by that member of the 
public or on his behalf. 


(2) No solicitor or barrister shall be appointed as a 
lay observer. 


(3) <A lay observer shall hold and vacate his office in 
accordance with the terms of his appointment, and shall, on 
ceasing to hold office, be eligible for re-appointment, 


(4) The Lord Chancellor may give general directions to 
lay observers about the scope and discharge of their functions, 
and shall publish any such directions, 


(5) The Society shall consider any report or recommen- 
dation which it receives from a lay observer and shall 
notify him of any action which it has taken in consequence. 


(6) The Lord Chancellor may appoint staff for lay 
observers. 


(7) Remuneration for lay observers and their staff and 
any other expenses of lay observers shall be paid out of 
money provided by Parliament. 


(8) In determining the numbers, terms of employment 
and remuneration of lay observers and their staff and any 
amount payable by way of expenses under subsection (7), 
the Lord Chancellor shall act only with the approval of the 
Minister for the Civil Service, 
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(9) The Society shall furnish a lay observer with such 
information as he may from time to time reasonably require. 


(10) The Lord Chancellor shall direct the submission to 
him of annual reports by lay observers on the discharge of 
the functions conferred on them by this section. 


(11) The Lord Chancellor shall lay a copy of any report 
under subsection (10) before each House of Parliament. 


The General Directions given by the Lord Chancellor to the Lay Observer 
are the following: 
General Directions of the Lord Chancellor 


In exercise of the power conferred on him by section 28A(4) 
of the Solicitors Act 1957 the Lord Chancellor hereby gives 
the following general directions:- 


1. In these directions expressions have the same meaning 
as they have in section 28A of the Solicitors Act 1957 and 


"allegation" means a written allegation made to a lay 
observer by or on behalf of a member of the public concerning 
the Law Society's treatment of a complaint; 


"complainant'"’ means the member of the public by whom 
or on whose behalf an allegation is made; 


"complaint" means a complaint made by or on behalf of 
a member of the public to the Society about the conduct of 
a solicitor or a solicitor's employee; 


"Tay observer”, where’ there” are’ more) tham one, includes 
for the purposes of paragraphs 6 and 7 below all lay observers. 


2. Subject to paragraph 4 below, every allegation which - 


(a) concerns the treatment of a complaint by the 
Society on or after lst January 1975, and 


(b) is made within three months of the date on 
which the Society has notified the complainant 
of its decision on the complaint 


shall be examined by a lay observer and no other allegation 
shall be so examined, 


3. A lay observer shall seek from the Society whatever 
information he considers necessary for the purpose of 
examining an allegation. 
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4, A lay observer shall not re-examine an allegation 
(or examine a fresh allegation relating to the same complaint) 
unless he is satisfied that he has received relevant infor- 
mation which could not reasonably have been provided in 
relation to the allegation (or original allegation) when he 
examined it. 

5. When a lay observer has examined an allegation he 
shall send a written report of the results of his examination 
to the complainant as well as to the Society and to the 
person about whom the complaint was made. 

6. <A lay observer shall submit to the Lord Chancellor 
an annual report on the discharge of his functions and such 
other reports relating to those functions as he thinks fit; 
but no report made under this paragraph shall identify any 
individual or firm. 

7. A lay observer shall include in every report made 
under paragraph 5 or 6 above any recommendation which he 
considers appropriate for inclusion in the report. 


8. Subject to these directions a lay observer shall follow 
such procedure for examining allegations as he thinks fit. 


9. These directions shall come into force on 17th 
February 1975. 


It will be seen that in England the Lay Observer's role has been 
limited to the legal profession. The Lay Observer (L.0O.) is charged with 
reviewing the process by which the Law Society has disposed of any complaint 
against a lawyer, and not with the merits of individual complaints. 

The L.O. can act only when a written complaint is received calling into 
question the Law Society's treatment of a complaint to it. The L.O. 
cannot act on his own initiative. 

In fact, the present Lay Observer has taken a very liberal view of 
his role and of his jurisdiction. The first two reports of the Lay 
Obseryer are reproduced in Appendix IX. The Lay Observer has considered 
the merits of the subject of compieints referred to him. In some cases, 


he has sought further information from the accused lawyer. In others he 
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has referred the matter back to the Law Society with a request that 
its Professional Purposes Department (a P.S.C. Committee) reconsider the 
merit of the allegation. 

It is submitted that the P.O. have all of these powers and a number of 
ancillary ones. The P.O. should be permitted to assist prospective com- 
plainants to professional organizations to frame their complaints. Since 
most organizations require complaints to be written, and as this require- 
ment may operate as a filter on disciplinary inputs, the availability 
of independent assistance might prove helpful. Ontario's Ombudsman 
currently performs a similar function in some cases. It is suggested that 
the Lay Observer's jurisdiction be expanded to include the ability to consider 
unwritten client complaints and the ability to act on its own motion. 

The reports of professional organization activities which will be received 
by the P.O. may suggest that insufficient or inadequate consideration or 
investigation has been given to a particular complaint: in such a case 

the P.O. should be entitled at least to request that the complaint be 
considered further or re-investigated. Consideration should also be 

given to the question of whether or not the P.O. should be authorized to 
attend all “meetings of" .o.c. "Ss Or Other disciplinary oveans of oro. 
fessional organizations. This power to observe was recommended by the 
Commission of Inquiry on Health and Social Welfare of aievecoe The 
assurance provided by personal observations is a clear benefit to be derived 
from a power to attend: the risk of loss of independence of P.O. orientation 
is a cost to be weighed against the benefit. To the extent that P.O. 
personnel become intimately familiar with particular organization practices, 
views, and members, the benefits of objectivity, detachedness and differing 


perspectives are likely to be endangered. 
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The benefits of a Lay Observer power are clear. The P.O,'s unique 
orientation may enable it to appreciate complaints in a light different from 
that in which it appeared to the professional organization: in these cases 
the ability to request reconsideration is helpful. Lay Observer powers 
permit the benefits of discreet and objective public supervision of 
internal professional organs. These benefits can in turn make discipline 
more effective by contributing to public confidence which may in turn 
prompt members of the public to complain in appropriate cases. The 
disenchantment of complainants who regard themselves as having been treated 
unfairly has a ripple effect throughout the whole of professional regu- 
lation, The value of meaningful public assurance of fairness should not 
be underestimated. The presence of Lay Observer powers would also properly 
permit the abolition of the power of members of the public to require the 
formal discipline procedure of professional organizations to be invoked. 
This power, which enables complaints to be pressed to the discipline 
committee or governing council even when dismissed as without merit by 
the P.S.C. is inconvenient to professional organizations; it provides the 
opportunity for vindictive clients to create unfair pressure on professionals. 
It would become redundant when significant guarantees of adequate consider- 
ation by the P.S.C. can be provided. 

A great many jurisdictions have recognized the value of including 
a Lay Observer institution in their professional regulatory eetceasa 
The College of Physicians and Surgeons of Ontario has recently recommended 
a very similar institution for the medical profession. The Report of 


the Long Term Planning Committee included Recommendation 4: 
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Recommendation 4: That in order to increase the 
credibility of the College, one of the functions of the 
lay members of Council be an annual report containing 
their opinions as to how the College has fulfilled its 
functions during the year. This report should ke di- 
rected to the President and Council of the College and 
presented to the Minister of Health by the President 

as a high priority item. 


The thrust of the McRuer Report and other forces 
placed lay members on the Council of the College. Although 
the purpose is not stated in the Act, it is not unreasonable 
to surmise that this was to allow not only a public par- 
ticipation in the workings of the College, but also to 
allow a public view of our function, one step in the process 
of accountability. 


We are aware that our members have no obligation to 
report to the Ministry, and do mot represent an identifiable 
constituency. To the knowledge of the Committee, the 
Ministry has never asked for a report from their appointees 
to. therGouncii., 


We are also aware that our lay members have made a 
great contribution to our College, and have approached 
their responsibilities seriously and with their professional 
colleagues in an atmosphere of respect and trust. In no 
way do they regard themselves, or are they regarded by the 
College as "watchdogs". 


Nevertheless, they are as a group probably the most 

informed members of the public in the entire province with 

regard to the function of the College, If lay judgments 

as to our function are to be made, there would appear to be 

no more qualified group to make them than the lay members 

themselves. 211 
For the reasons given above, I prefer that the lay observation and re- 
porting function be performed by the P.O. rather than the lay members 


of the regulatory agency: nevertheless, the thrust of Recommendation 4 


is to acknowledge as a "high priority item" the value of lay observation. 
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(d) Adjunctive Disciplinary Authority: The more difficult question 


relates to whether or not further powers are required to make the P.O. 
guarantee effective. Many jurisdictions and observers have suggested 
that reporting, publishing and lay observer functions, even in combi- 
nation with lay membership on professional regulatory agencies, are 
not capable of assuring that the agencies appreciate and undertake 
effectively their public responsibilities. 

Various combinations of the following additional powers have 
been recommended for or granted to professional organization supervisory 
bodies: 


. The ability to require the P.S.C. to consider 
matters that the P.O. regards as worthy of 
investigation; 


Pe The ability to require the formal discipline 
organ (discipline committee) to consider 
whether or not it should take jurisdiction 
(irrespective of the resolution at the P.S.C.), 
or to require the formal organ to hold a formal 
disciplinary hearing; 


“e The ability of the P.O. to intervene in P.S.C. or 
discipline committee proceedings to act as an 
advocate of the public interest in such proceedings; 


4. The granting of status to the P.S.C. to appeal to 
the next highest organ (P.S.C., discipline committee, 
council, court), the disposition (including sanction 
imposed), of any case. at any level of proceedings; 


F The designation of the P.O. as a body capable of 
undertaking itself any of the functions of dis- 
ciplinary organs of the professional organizations. 
In particular, should a P.S.C. dismiss a complaint, 
the P.O. could have authority to require the P.S.C. 
to investigate more fully or the P.O. could itself 
conduct the investigation. Or should the discipline 
committee dismiss a formal charge, the P.O. could 
conduct a new disciplinary hearing or could hear an 
appeal from the discipline committee's decision; 
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6. The ability of the P.O. to approve rules and regu- 
lations of the professional organizations, to advise 
the organizations about rules and regulations which 
ought in the P.O.'s opinion to be adopted, or to 
impose such rules and regulations on the professional 
regulators. 212 

It is apparent that these adjunctive powers represent different 
degrees of P.O. involvement in professional organizations' activities. 
They can be justified to the extent that they are regarded as necessary 
to assure the P.0.'s effectiyeness as a guarantor to the public of 
effective action by the professions. Some of them, however, represent 
fairly substantial departures from general proposition presented here that the 
professional organizations are the most able to decide what action is 
best to promote competence. They should be adopted only if it is felt 
that the basic reporting, publicity and observation principles des- 
cribed above will not produce effective public guarantees. 

I am unable to assess the necessity for such further adjunctive powers 
or any of them. It is noted however that the framers of both Quebec's 
Professional Code and Ontario's Health Disciplines Act regarded it as 
necessary to include a broad range of adjunctive powers. In each of these 
cases, the equivalent of the P.O. was given the adjunctive powers des- 
cribed in points 1, 2 and 5 above. Quebec's Office des Professions was 
given the power described in point 6: in Ontario, that power was granted 
specifically to the responsible Minister. The P.O.C. should regard the 
question of what adjunctive powers are required to provide effective 
guarantees as a priority issue in its consideration of the continuing 
competence issue. 

(e) Institutional Setting: The P.O. must be established so that the 
dangers inherent in some of the less effective public guarantee in- 


stitutions are minimized. Problems of role definition, institutional 


interest, financing, the lack of a clearly defined constituency to be 
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represented, personnel selection, and isolation were identified as 
inhibiting the efficacy of lay members of organizational bodies or 
of a government minister as guardian of the public interest. 

The P.O. must be protected from these danger. While it is desirable 
that the P.O. be a single-line agency, one concerned solely with 
overseeing the activities of professional organizations, the dangers 
of isolation and of excessive contact with the professions to be monitored 
suggest that the P.O. might better be located as a distinct part of a 
broader-based institution. The obvious agency that springs to mind 
is the Ontario Ombudsman: the P.O. could be established as a separate 
division of that institution. This choice should not be regarded as 
firm, but the concerns which suggest it as a possible location for 
the P.O. should be borne in mind as a final selection is made. 

Careful consideration must be given to the personnel selection 
process, Of course, the P.O. must be composed of persons independent of 
the professions under its jurisdiction. The P.O. should include only 
persons who are keenly aware of their role and possibly who have demon- 
strated their ability to understand such a role elsewhere. It may be 
that the selection process should be more broadly based than a simple 
Cabinet appointment procedure. The P.O.C. should consider and specify 
the qualifications that ought to be required of P.O. personnel, and 
should specify their mode of selection and permissible tenure. 

The P.O. must be funded adequately to enable it to perform effectively. 
Without sufficient funds or staff-support the P.O. can provide only the 
appearance and not assurance of effective regulation. This is not 


to say that the P.O. should be publicly funded. While budget and staff 


my hi 


requirements may be established by the P.O. in consultation with the 
responsible minister, a case can be made to suggest that the cost 

of P.O. operations should be borne by the professions themselves. The 
cost is attributable to the price of self-regulation. ‘If the pro- 
fessions wish to have delegated to them the otherwise-public function 

of regulation, they should be prepared to shoulder the cost of all 
components of the delegated authority. If the ability to choose freely 
the appropriate competence-conducive strategy requires that guarantee 
systems exist to assure effective choice, the professional organizations 
can fairly be required to pay the cost of the systems as the price 


of being allowed the choice. 


VI. 
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SUMMARY OF RECOMMENDATIONS 

For the reasons elaborated above, this section summarizes those 
recommendations applicable to the architectural, engineering, and 
legal professions generally, and to the Institute of Chartered 
Accountants of Ontario. Further consideration must be given to 
other accounting organizations once more general decisions have been 
made by the P.0.C. 

The recommendations contained in this report can be summarized 
as follows: 

: Legislation governing the regulation of each profession 
should make clear that it is the duty of the professional agency to 
assure that its members are competent. The agencies should be res- 
ponsible for ensuring that their members possess adequate minimum 
skill, knowledge and ability, and that their members habitually apply 
these qualities competently. 

2. The legislation should allow professional agencies the 
widest possible choice among techniques that might be used to promote 
competence. Specifically in respect of discipline, the legislation 
should eliminate unnecessary technical barriers to the utilization of 
discipline in such manner as to each professional agency seems best. 
The agency should be free to structure its discipline system as it 
sees fit within the wide latitude permitted by the legislation. 

In particular, the following constraints on the effective 


operation of discipline should be addressed: 
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(a) Limitations of jurisdiction; 

(b) Narrow range of sanctions; 

(c) Lack of a professional standards committee with powers 
to require the attendance of members, conduct practice 
investigations, and to impose sanctions (from among a 
limited number of sanctions), on professionals without 
the need to engage the formal discipline process; 

(d) Inability to maintain such ancillary services (fees 
mediation, compensation fund), as may be adyisable; 
and 


(e) Lack of lay representation within the professional 
agencies. 


oe A new institution should be created. This institution should 
be designed to provide guarantees to the public that the overall mix of 
techniques adopted by each professional agency is operating to assure 
effectively the continuing competence of its members. The new 
institution should be based on the following principles: 

(a) Reporting; 

(b) Publicity: 

(c) Complaint review; 


(d) Such adjunctive powers as the Professional Organizations 
Committee regards as necessary; and 


(e) An institutional setting and membership composition 
designed to minimize the dangers inherent in attempts 
to provide public guarantees of effective professional 
agency regulation. 
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FOOTNOTES 


I acknowledge with thanks the contributions of Steven Wilson, | 
Heather Werry, Janet Yale, Sally Colvin, Linda Kahn, Gary 
Shortliffe, of the staff of the Professional Organizations 
Committee, and various executive and governing members of the 
professional organizations under study to the production of 
this report. I especially acknowledge the help I have received 
from my secretary, Kathy O'Rourke, who spent endless hours 
compiling charts and appendices and typing this report. 


In this Introduction I have attempted to limit the number of 
references to specific material. I have considered’ all of the 
sources referred to in the Bibliography listed 

under the headings General, Major Sources - Law, Engineering, 
Architecture and Accounting, in writing this Introduction. 


Under this definition, it would be irrelevant that the cause 
of any of these deficiencies was poor organization, lack of 

management or systems skills, or failure of subordinates to 

perform properly. Intentional misconduct is excluded as it 

raises Significantly dizrférent issues: 


At* pp.) 228% 


"Inputs'', are usually complaints by clients or other professionals. 
But, as indicated in Parts D, E, F and G below, they may be news- 
paper reports, the results of staff investigations or other 
sources of information about incompetent performance. 


"Continuing education" is used in the widest sense, to include such 
diverse techniques as courses, loss control manuals, peer review 
and recommendation programs, or advice from the professional body 
(see for instance, A.B.A. Manual, Avoiding Unintentional Grievances 
Bibliography item 34). 


> 


For instance harsher penalties, more effective publicity of 
penalties, the use of a greater range of sanctions may each be 
suggested. 


The range of "standardized" activities is quite broad: See, 

Engel, Standardization of Lawyers' Services, [1977] Am. Bar Found. 
Res. J. 817, in which criteria for the identification of standardized 
services are suggested. 


The usual procedure for the establishment of Canadian Institute of 
Chartered Accountants standards. 
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In its Report on the Grievance System (Bibliography item 39), the Committee 
on Professional Responsibility of the Bar of the City of New York regarded 
detailed standards as unnecessary. The general standards of the American 
Bar Association were regarded as adequate to permit the 


10. 


ioe 


12. 


13. 


14. 


15. 


16. 


Grievance Committee to test conduct and develop more particularity 
on a case-by-case basis (see Report, especially gt pp.134-136. 


Marks and Cathart (Bibliography item 1, at p. 235). 


This is not always a virtue of discipline. 
to threaten disciplinary action (even if it is illegal.to do so: see s. 305 


In some cases, the ability 


of the Criminal Code, R.S.C. 1970, c. C-34), may provide unfair 
leverage to a dissatisfied and vindictive client. 


This effect does not depend on the disciplinary agency's acting 
in this fashion but only the professionals' perception of its 


so acting. 


The jurisdiction of courts over lawyers used to permit such awards. 
On summary motion, the court could order a solicitor to pay the 
complainant and in default of payment to be struck from the rolls 
See, for example, Re Solicitor (1916), 37 0.L.R. 310 
(C.A.). While the court still retains such jurisdiction in 


(expelled): 


theory, it has not been exercised for many years: 


the courts 


have ceded full disciplinary authority to the Law Society. 


Some disciplinary agencies operate fees mediation or arbitration 
services (Law Society, Manitoba; I.C.A.0.) while others will 
comment on the appropriateness of fees charged (Law Society, U.K.; 
Professional Conduct Committee of 0.A.A., see Table XX, below). 


See Part D below. 


In a famous study, Jerame Carlin concluded that the regulatory 


agency he studied 


(the organized Bar of the City of New York), 


was less concerned with scrutinizing the moral integrity of the 
profession than with forestalling public criticism and control. 
Carlin, (Bibliography item 35, at p. 161. Carlin inclined 
to the view that this pattern was 'not confined to Metropolitan 
See also Holland (Bibliography item 14), at p. 563 
(where the view is expressed that the function of discipline is 


New York'"', 


merely the self-preservation of the profession). 


A great many of 


the articles cited in the bibliography note that the forestalling 
of public pressure is a key reason for control of members or for 


their more effective control (see also Part H. below), by professional self- 


regulatory agencies, 


Misconduct and ethical violations were the almost-exclusive focus 
of disciplinary interest in the past, and it is only fairly recently 
that discipline has come to be regarded as helpful and available 


in competence matters. 


The general "misconduct orientation" (see 


Part C below), of disciplinary agencies has been widely acknowledged: 
See Clark - Bibliography item 3, at p. 110; Steele and Nimmer - 
Bibliography item 2, at p. 1007; Marks and Cathcart - Bibliography 
item 1 at p. 207; Arthurs, H. - Bibliography item 36, 


Arthurs, S. 


- Bibliography item 10, at p. 261. 


at p. 442; and 


17g 


18, 


19s 


20. 


Zu, 


oes 


pie 


24. 


Pe 
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For a good example, see the Cross Committee Report (Bibliography 
item 59, recommending that incompetence be dealt with by civil 
litigation except in cases of high public visibility, where the 
"profession must be seen to be doing something", and see generally 
Carlin, Lawyers Ethics }"*op.°¢cit. 


See n. 16, above. 
See McRuer, Bibliography item (g) (General) at p. 1184. 


A good illustration of the phenomenon is provided by real estate 
conveyancing by members of the legal profession. A lawyer who 
performs incompetently when acting for a buyer of land may leave 

a legacy of problems to be resolved by lawyers acting in future 
transactions. Later-acting lawyers may be required to trace 
parties or to secure governmental approvals when such activity 
would have been obviated by competent work in the first instance. 
Similarly, the failure of sellers' lawyers to perform conveyancing 
services at the appropriate level is frequently alleged to require 
additional efforts by lawyers acting for buyers and lenders: 
services inadequately rendered by sellers' lawyers require buyers' 
or lenders' lawyers to do, or to redo the work themselves. 


See the Quebec Professional Code (Bibliography item (b) (General)), 
which requires the establishment and particular modes of operation 
of various professional disciplinary organs. 


Edward P. Belobaba, "Civil Liability as a Professional Competence 
Incentive,'' working paper #9 prepared for the Professional 
Organizations Committee (1978). 


Digests are published naming all parties involved in recently- 
investigated litigation. A cross-check of digest with membership 
names could help to identify members being subjected to civil 
liability claims. 


For instance claims may be made against the Law Society of Upper 
Canada Compensation Fund in respect of dishonest legal practice. 
Extension of the Fund to permit its availability in incompetence 
cases would provide inputs if claims against the fund were monitored. 


The "Taxing Master'' is an official of the Supreme Court of Ontario. 
He is authorized by statute (The Solicitors' Act, R.S.O. 1970, c. 441) 
to '"'tax'' a lawyer's bill, upon the application of the lawyer or the 
client. ''Taxation'' involves consideration of what the proper amount 
of the lawyer's bill should be: in effect, it is a fees arbitration 
service. The possibility of taxation may be helpful to a client 

who might be able to have the lawyer's fee reduced. It can also be 
helpful to the lawyer, for once the lawyer's bill has been "'taxed'"', 
the claim for fees can be enforcéd just as if the lawyer had sued the 
client and had obtained a judgment ordering the client to pay the 
amount found due on "'taxation" (Solicitors Act, s. 13). 


26. 


tas 


28. 


29. 


30. 


ce 


was 


D0. 


34. 


53. 


36. 
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See pages 25-30, below. 
See, for instance, Huszagh and Molloy, Bibliography item 37. 


See pages 246-248 below. The Professional Organizations Committee 
is currently doing research on continuing education, recertification, 
and practice review as a means of promoting continuing competence. 


See Huszagh and Molloy, Bibliography item 37, at p. 299. 


They may be able to perceive the deficiencies themselves or through 
in-house professionals employed by them. 


See Section (iic), below. 


In interviews with 45 clients who had experienced "serious problems" 
in their relationship with their lawyers, Steele and Nimmer found 
that not 1 of the 45 brought the problem to the attention of the 
discipline system and only 1 approached the organized Bar in any 
way. The interviews were conducted in Michigan, a state with a 
well-regarded lawyer-discipline system, Bibliography item 2 at 

p. 957. See also Bibliography item (e) (General) at p. 16 and the 
data noted in Parts D, E, F and G below. 


Agencies advance such reasons as not wanting to harass a professional 
until the complainant appears serious; the need to involve the 
complainant, whose evidence may be necessary later; and the frequent 
difficulty of understanding exactly what the complaint involves when 
it is reported orally. 


Citations are superfluous. Comments to this effect appear in 


almost all of the books, articles and reports listed in the Bibliography. 


See, for instance, the analysis of Tables IX, X and XI below 
(1.C.A.0.) 


Persons such as judges, building inspectors, or tax department 
officials and securities commissions, occupy positions that permit 
them to monitor the competence of some professionals. 


In Michigan, the legal disciplinary agency mas made arrangements 
with appellate courts so that it is notified whenever a motion to 
dismiss an appeal for failure to prosecute is granted. On receipt 
of this report, an investigation is initiated to determine whether 
the dismissal resulted from attorney neglect (Clark Report, 
Bibliography item 3, at p. 65). Arrangements can be made with 
court clerks, building department officials, or bank or government 
officials. 


A formal procedure is institutionalized in The Public Hospitals 
Act (Ontario). By s. 40, hospitals are required to report internal 


ays 


Ryo 


59% 


40. 


4l. 


42. 


43. 


44. 


45. 


46. 
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disciplinary action to appropriate professional discipline 
authorities: 


RoR s £O/ Ol Corovor sae 


4®. Where the privileges of any member of the medical staff 


are restricted or cancelled for any reason by specific resolution of 
the board of governors or where any disciplinary action is taken 
by a bourd or a medical advisory committee against a member of 
the medical staff because of incompetence, neghgence or any form 
of professional misconduct, the administrator shall forward a 
report of the action and the reason for it to the College of 
Physicians and Surgeons of Ontario. 1965, ¢. 107, s. 5. 


IT will limit the discussion in this part to inputs by way of 
complaints. In some agencies staff activity produces a significant 
number of inputs, but in all, complaints loom large as the single 
biggest source. 


See First Report of the Lay Observer, Bibliography item 5 at 
pp. 5-6; Marks and Cathcart, Bibliography item 1 at pp. 216-217; 


O.L.R.C. Report on Administration of Ontario Courts Bibliography 


item 33, at p. 202; and Matas Committee Report, Bibliography 
item 38, Yi 8 REALS Fe 


See. Dew ld la above. 


See pp. 2695-271, below. 


The experience of the A.P.E.O. with such provisions is discussed 
at p. 188 below. The constraining effects of potential liability 
for costs might be overcome by provisions enabling successful 
complainants to receive awards compensating them for harm suffered 
by virtue of professional incompetence. 


Steele and Nimmer, Bibliography item 2 at pp. 923-924. 

See, below... pps Zol-255. 

See generally, Clark Committee Report, Bibliography item 3, 
recommending that for the reasons described in the text, disciplinary 
agency members should be appointed for three-year terms with no 
member to be eligible to serve more than two consecutive terms 
(at. —pp., 39-45.) and especially -at-pe-59)- 


See generally Part H, below. 


See, for instance the representative views of the Matas Committee 
in Manitoba (Bibliography item 38, at pp. 25-30). 


47. 


48, 


49. 


50. 


51. 


Oa. 


55. 


54. 


23, 


26, 


27% 


38. 


ao, 


60. 
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See Report No. 2 of the Competence Committee to the Benchers of 


the Law Society of British Columbia, at p. 2, reversing an earlier 
suggestion that the committees be separate "'to prevent any implication 
that incompetent behaviour necessarily implies professional mis- 
conduct or conduct unbecoming a member of the Society", The 
co-ordination problems are not insuperable: see the argument in the 
Report cited at footnote 43. 


Bibliography item (g) (General). 


An agency may have no right to view documents in the possession of 
the accused professional, or even to question the professional: 
See Parts D, E, F and G below. 


The general standards established by the American Bar Association 
Code of Professional Responsibility (reproduced in n. 97, below) 
are regarded as sufficiently precise that an active competence 
discipline orientation can be adopted using them as a base: See 


Report of the Committee on Competence of the Association of the Bar 


of the City of New York, Bibliography item 39. 
See the working paper by Professor Belobaba: note 22 above. 


McRuer Report, Bibliography item (g) (General) at p. 1195; Clark 
Report, Bibliography item 3 at p. 92. 


While I speak here in terms of suspension from practice, it must 
be recalled that some agencies can be given the (technical) power 
only to suspend association membership. See text at p. 4 above. 


See the more detailed consideration of this issue at p. 244, below. 


Each of the agencies under study can choose between formal and 
informal disciplinary proceedings: See Parts D-G, below. 


See, for instance, American Bar Association manual, Avoiding 
Unintentional Grievances, U.S.A. 1975, using the experience of 
"those involved in the discipline of lawyers" to describe to 
Association members the unintentional grievances they cause and 
to suggest ways of avoiding similar problems in future. See 
also Appendix VIII, discussed in the text at pp. 260-265 below. 


Clark Report, Bibliography item 3, at pp. 143-146. 

For instance, under Quebec's Professional Code, the Office des 
professions is required to report anonymously the decisions of 
professional disciplinary bodies, Bibliography item (b) (General), 
Ss, 127). 


Mervyn Rodgers, Secretary-General of Law Society of New Zealand, 
[1977] Recent Law 305 at p. 308. 


See Part H, below. 


61. 


62. 


63. 


64. 


65. 


66. 


67. 


68. 


69. 


70. 
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The Law Society is the only significant disciplinary agency for 
Ontario lawyers. Other institutions do exercise some disciplinary 
authority however. The Courts have an inherent jurisdiction to 
discipline solicitors, who are its "officers" (See Appendix B to 

the Research Directorate's Position Paper, "History and Organization 
of the Legal Profession") however this authority has fallen into 
complete disuse. To the limited extent that Courts do react to in- 
competence, it is by reporting instances of perceived incompetence 
to the Law Society discipline system, or by expressing negative 
views of counsel's performance in their judgments: See, for instance 
Schrump vepKoot! i978) YS MO Read) (S57 

(Cons) Informal discipline can be exercised through the Legal 
Aid system. On occasion, senior administrative persons have removed 
incompetent lawyers from the panels of those permitted torepresent 
clients assisted by the Legal Aid program. 


The Law Society reports that the task of reconciling the Code and 

the Handbook has now been completed: "the two have ... been amalgamated 
into a single set of Rules of Professional Conduct" which the 

Benchers adopted in Convocation on May 19, 1978. The newly 

consolidated Rules are currently being prepared for publication and 
distribution: Communique, number 76, May 19, 1978. 


In 1976-77, $30,000 was recovered in one trusteeship alone. This 
accounts for the far higher recovery figures in 1976-77 than 
budgetted recovery figures for 1977-78 (See the Werry Report at p. 35). 


S. 34 of The Law Society Act. See Appendix I. 


See Law Society proposed amendments in Appendix B to the Research 
Directorate lS Start. Study, "History and Organization of the Legal 
Profession." 


Law Society of Upper Canada, Intermediate Brief to the P.O.C., 
No. 6, “Continuing Competence,'' at pp. 4,6 and 7. 


Some of the legislation governing other legal professions is set 
out in the Appendix to the Law Society's interim brief. Many of 
the cases interpreting similar statutes are considered by Gordon, 
Bibliography item 129. Examples of judicial constructions in 


particular cases may be seen in W.J. Smith, ‘‘Disciplinary Proceedings Before 


the Law Society", [1971] Law Society of Upper Canade Lectures 285. 
Werry Report, pp. 3-4. 


Werry Report, p. 4. 
Werry Report, pp. 4-5. The Report continues: 


However, for civil actions where a client's trust 
money appears in jeopardy or for criminal charges 
that relate to the solicitor's practice the Law 
Society will commence its investigation immediately. 
An audit of the solicitor*s books would be authorized 
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70. Gone 'd?.i 


and one of the Law Society's auditors could be in 

the solicitor's office the following day. If a member 
is to be disbarred the Law Society recognizes it is 

in the public's interest that it be done quickly. 
Moreover, from a public relations standpoint the Law 
Society prefers to have newspapers report a "disbarred" 
lawyer was convicted of theft rather than a lawyer. 

(At p. 5). 


71. Werry Report, p. 5. 
14. Werry Report, pp. 5-6. 


Fax Figure I is taken from the ''History and Organization of the Legal 
Profession"; Figure II from the Werry Report at pp. 37-39. 


74, Law Society of Upper Canada, Intermediate Brief to P.0.C., No. 6, 
"Continuing Competence,'' p. 5. Also various organizations and 
persons such as the Canadian Bar Association, Legal Aid, newspapers, 
Members of Parliament are aware of the Law Society's jurisdiction 
and frequently forward complaint letters to the Law Society." 

(Werry Report, p. 4.) 


aa Steele and Nimmer note that complaint rates vary between about 
125 and 1850 complaints per 10,000 lawyers. (Bibliography Item 2 
at p.946). The English Law Society's experience is within this 
range. The following figures are taken from Appendix A of its 
answer to Question 4 of the Questions asked of it by the Royal 
Commission on Legal Services: 


Total Number of Complaints Received 


Number of 

Solicitors Lay Practising 

Complaint Complaint Total Solicitors 
1971 - - 4,860 26,024 
1972 - ~ 32/0 27,519 
1973 623 4,230 4,853 28,741 
1974 626 4,116 4,742 29,850 
1975 731 §, 021 5,752 31,250 


76.  Werry Report, p. 10. 


77.  Werry Report, p. 11. 
78. Werry Report, p. 11. 
79. Werry Report, p. 13. 
80. Werry Report, p. 13. 
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Figure III is taken from the "History and Organization of the Legal 
Profession", supra n. 65 at p. 108 ; Figure IV from the Werry 
Report. 


Werry *Réport 72ps °2G,. 
See pp. 102-103 below. 


See n. 67 above, and Parts E, F and G below. 


Law fsociety tot Upper Canada; Intermediate Brief to the P.0.C., 
No. 6, "Continuing Competence,” p:”7- 


Sheila Arthurs, Bibliography item 10. 
See Belobaba, op. cit., n. 22 above. 


The 1976 Report is published in Minutes of Convocation, Vol. 2 No. 3 
at pp. 61-62. 


WerryaReportis sp. #13. 


Werry Report, p. 18. The factors described in this paragraph of 
the text were also noted by Sheila Arthurs in her study of disbarred 
lawyers: Bibliography item 10. 


Werry Report, pp. 18-19. 


Werry Report, pp. 21-22. She also notes that there are no 
statutory provisions enabling complainants to force Law Society 
employees to refer complaints to the Discipline Committee. 


"In 1977 about 47% of the Invitations to attend were violations 
of Ruling 14 in the Professional Conduct Handbook that were 
brought to the Society's attention through an amendment to the 
Form 2 Report. In 1976 the Form 2 Report was extended to include 
the borrowing from client situations. From the explanations 

of solicitors in Ruling 14 Invitations it would appear that many 
in the profession are not aware of their responsibilities in this 
area. The Invitation to Attend is usually used to breaches of 
Ruling 3 dealing with advertising and soliciting. The more in- 
experienced members of the profession (based on date of call) 
appeared before the Disciplinary Committee more frequently on 
Invitations than on sworn complaints."' (Werry Report). 


The only publicity given to the fact of reprimands in Convocation is 
that provided in the Annual Report of the Discipline Committee 
(Minutes of Convocation op. cit. n. 79(a) above) which reports only 
that there were 2 reprimands in Convocation in 1976. 


See also Chart C of Table V indicating the extensive misconduct 
record of the lawyer involved in Case 7. 


See Belobaba, op. cit., n. 22 above. 


SHG 


98%. 


99. 


100. 
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Bibliography item 33, Part III at p. 202. 


The Committee's powers to sanction in Invitation to Attend proceedings 
are contained in Regulation 14 (reproduced in full in Appendix I at 

pr 12 ): "the Committee, in addition to any of its other 

powers may after ... informal investigation advise the member 

with respect to the matter". The Committee's exercise of more 

severe sanctioning powers on Invitations is precluded by s. 33 

ofethe Act (see Appendix I, p. 1), which requires the formal 
complaint procedure to be followed before such sanctions are 

available to the Committee (or to Convocation). The one exception 

to the general failure to report to the profession on the subject 
matter of Invitations to Attend, relates to Ruling 14 (improper 
borrowing from clients) violations. There have been a great many 
such matters before the Discipline Committee on Invitations, and the 
Law Society has included in its Communique (on at least two occasions) 
notices to the profession advising members of the existence and general 
import of Ruling 14 (see also n. 84 and text at n. 79(a), above). 


GfarkReport; Brbliography item 5, at p.. ds 


See text and note at n. 16 above, The misconduct orientation of 
the Law Society is further confirmed by its extensive efforts 

to insure against financial misdeeds and by the terms of reference 
of its compensation fund. Heather Werry's Report contains the 
following information about these matters: 


"Audit Provisions 


The audit provisions in the Law Society Act and in the Rules 
and Regulations are some of the most extensive in the world and 
have been emulated by other Law Societies. The Law Society has 
five chartered accountants to conduct all the audits of the 
members’ books. The auditors play an integral role in the dis- 
cipline process both as a deterrent force through their on-the- 
spot "blitz" audits and in their function as the Law Society's 
investigators of possible breaches of the Society's Regulations 
pertaining to the keeping of books. 


The Chairman or Vice Chairman of the Discipline Committee 
authorizes usually 30 "blitz" audits a month. Fifty percent of 
these are inside the Toronto area. Which Solicitors are chosen 
for these audits depends on various factors. Generally, sole 
practitioners in recognition of the fact that they have given the 
Society more trouble in the past, receive more attention. A 
complaint letter from a client or a third party notice to Legal 
Aid for income tax owing or a member of the profession who is 
worried about a particular solicitor or problems on a solicitor's 
Form 2 Report might all trigger an audit by the Law Society. 
Sometimes, solicitors request the Law Society to do an audit of 
their books. If the auditor in the course of a blitz audit 
discovers something that warrants further enquiry he will commence 
a full-scale investigation on the spot. In addition to the 30 
blitz audits, there may be special audits authorized to cover 
specific emergency situations, In these cases the auditor proceeds 
in the same way as on any other audit but pays particular attention 


100. 
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to the matterthat initiated the audit. In making his report the 
auditor tries to uncover all the facts leaving it up to the lawyers 
to decide what, if anything, is done about it. The audit section 
has a working relationship with the Institute of Chartered 
Accountants and if it appears from their investigations that a 
Chartered Accountant has acted improperly the Institute will be 
notified. 


Compensation Fund 


The limitations and guidelines for the determination of grants from the 
Compensation Fund are canvassed in "History and Organization of the Legal 
Profession."’ It should be noted that both the monetary limits on grants per 


applicant and on total awards per solicitor have been substantially 
exceeded. The limit of $150,000 for total awards in respect of the 
conduct of any particular member has been more than tripled. 
Convocation felt that otherwise claimants, due to their members, 
would have received only token payments thereby defeating the purpose 
of the Compensation Fund. The individual claimant limit of $25,000 
was also greatly exceeded for one solicitor for two reasons. Firstly, 
the solicitor had abused the great personal trust his clients had 
placed in him, many of whom were uneducated, helpless and of modest 
means. Secondly, Convocation felt partially responsible as the 
solicitor had been disciplined in the past for similar behaviour 

and he had continued to steal from clients while the investigation 
that led to his disbarment was underway. 


[The following tables present] figures for the Compensation Fund 
grants for the years 1975-1977. The annual increase in grants 
for the year ending June 30, 1977 was more substantial than in 
previous years, This coincided with a $10 increase in the 
compensation fund levy to members. It has been the experience of 
the fund that approximately 50% of the total claims received are 
paid out in grants. 


COMPENSATION FUND 


Year Ending Grants Total Receipts Claims Received 
Receipts From Fees not processed 
at year end 


June 30/77. $505,587.11 $389,892.70 $269,380.00* $3,029,110.41 
June 30/76 $140,044.41 $276,153.44 $167,170.00 $2,447,399.48 
June 30/75." $071,607.14 $268),437., 7" $156 495 000) $2,132,618. 10 


> Increase in fee receipts due primarily to $10 increase 
in compensation fund levy to members 
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SUMMARY SINCE THE COMMENCEMENT OF THE FUND 


Annual increase 


Period Total Total Total Grants @ 
in Grants 

Number number of 

or Glaims solicitors 
As of 
June 30/77 996 108 $4 ,.039,073259" $509;314.18 
As of 
June 30/76 940 100 $3,529,759.41 $140,044.41 
As of 
June 30/75 909 94 $5, 009,715.00° SL71-601, 4 
As of 
June 30/74 889 89 $3, 2184:113-86 


(Werry Report at pp. 31-34.) 


Bynoe,C., in September 1976 Law Society Gazette 256 at p. 263. 


On the question of the ability of a legal disciplinary agency to 

set meaningful standards, see Bibliography item 39. The analogous 
problem has been addressed by Ontario's medical profession: See 

the Reports of the Discipline Committee of the College of Physicians 
and Surgeons of Ontario (Appendix VIII below), and especially such 
cases as case 4 of the February, 1977 Report. 


See Law Society (U.K.) answers to Questions posed by Royal Commission 
on Legal Services, op. cit., Section VI, Question 3 and Appendix 

to VI.3.2. The Manitoba scheme is described in The Law Society of 
Manitoba 1877-1977 (Winnipeg, 1977) at p. 152. 


The Professional Organizations Committee's Client Survey-Law 

Report indicates that none of the 20% of the sample who had complaints 
about fees proceeded to have the bill taxed. Of the entire sample, 
9.6% suggested taxation as a possible avenue for redress of fees 
complaints: 


Distribution of the respondents who had a complaint by the action taken 
(frequency and percentage) 


Actions which could be taken Frequency Percentage 


Discussed the complaint with 


lawyer 8 40.0 
Discussed problem with another 

lawyer 6 30.0 

Had the bill taxed 0 0.0 

Other 5 2oc0 

No response 1 a5 0 

N= 20 100.0 
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Distribution of users of legal services by the course of action 
which could be taken if there had been a complaint about fees 
(frequency and percentage) N=73 


Types. of Action Frequenc Percentage 


Don't know 17 “os 
No response 14 Ale 
Law Society of U.C. 

See lawyer 

See another lawyer 

Ontario Bar Association 

Haye bill taxed 

Nothing 

Legal Aid 

Refuse to pay 

Forget it 

Bill Reviewed by L.S.U.C. 

Discourage others from seeing lawyer 
Complain to friends who are lawyers 
60 to court 
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Distribution of users of legal services who had complaints about 
fees by the course of action which could be taken if there had 


been a complaint about fees N=15 

Types of Action Frequency Percentage 
Nothing* 2 LoS 
No response ] O.'7 
Don't know 5 B53 
Review by court 2 1335 
Tax bill 2 lays 
Bar Association 1 6 a7 
Law Society 2 LSS 
Legal Aid 1 omer 
Talk to lawyer 2 BSS 


*Nothing should be qualified, The respondents wrote that nothing 
is the best course of action since action would be futile. 


Source: Tables 18, 21 and 22 of Professional Organizations 
Committee's Client Survey - Law Report. 


105. Communique Vol. 2 Number 7 (October 21, 1977), at pp. 268-9. 


mf 2 Didone 


106. See for instance Table IV, Case 3 of 1977. 
107. «Ruling 334). .see. Appéndix ft. 
ive. ‘The A.BwA\. Code provides: 

DR 6-101 Failing to Act Competently, 

(A) A lawyer shall not: 


(1) Handle a legal matter which he knows or should know that 
he is not competent to handle, without associating with 
him a lawyer who is competent to handle it. 

(2) Handle a legal matter without preparation adequate in 
the circumstances. 

(3) Neglect a legal matter entrusted to him. 


DR 1-101 Maintaining Integrity and Competence of the Legal Profession. 


(A) A lawyer is subject to discipline if he has made a materially 
false statement in, or if he has deliberately failed to dis- 
close a material fact requested in connection with, his 
application for admission to the bar. 


(B) A lawyer shall not further the application for admission to 
the bar of another person known by him to be unqualified in 
respect to character, education, or other relevant attribute. 


DR 1-102 Misconduct 
(A) A lawyer shall not: 


(1) Violate a Disciplinary Rule. 
(2) Circumvent a Disciplinary Rule through actions of another. 
(3) Engage in illegal conduct involving moral turpitude. 
(4) Engage in conduct involving dishonesty, fraud, deceit, 
or misrepresentation, 
(5) Engage in conduct that is prejudicial to the adminis- 
tration of justice. 
(6) Engage in any other conduct that adversely reflects 
on his fitness to practice law. 


109. See C.B.A. Code Chapters II, III and XIV (Appendix I). 
110. And others who occupy positions that enable them to observe and 
evaluate the quality of legal services rendered: see for instance, 


the incomplete list at n. 36 above. 


111. the P.O.C. Survey of Law Firms produced the following data: 
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Percentage distribution of law firms clients by type of client, by 


location and size of firm, Ontario, 1976. 





Type of Clients Firm Size (No. of Lawyers) 
Total (N51841) 1 2-4 5-9 10+ 
Public corporations S 4 fi 16 
Non-public corporations and 

unincorporated business 17 21 30 42 
Legal Aid recipients 14 ld 10 4 
Other individuals 61 60 48 33 
Government and non-profit 3 3 5 5 
Other 1 1 0 0 
Toronto 

Public corporations 5 .) 10 21 
Non-public corporations and 

unincorporated business 21 27 Se 41 
Legal Aid recipients L5 a! 12 4 
Other individuals 58 54 40 29 
Government and non-profit 3 2 3 6 
Other 0 1 0 0 
Other 

Public corporations 3 5 4 7 
Non-public corporations and 

unincorporated business 14 Ny 26 Ad 
Legal Aid recipients te 11 10 10 
Other individuals 64 64 52 39 
Government and non-profit 4 4 7 5 
Other ] 0 0 iL 


Source: P.0O.C. Survey of Law.Firms, Q:IV.4, 


112. The P.0O.C.'s €lient Survey-Law, Report shows that 20.9% of respondents 
did not know where they could complain about the quality of legal 
services rendered, while a further 16% of respondents did not answer 
the question asking where they could complain. Ms. Nakatsu concluded 
that the non-respondents did not know where they could complain, and 
combined the 20.9% and 16% figures to conclude that 36.9% of 
respondents did not know where to complain: Client Survey-Law, 


Report, at p. 33 
113. See P.0O.C. Survey of Law Clients, Report,’ p. 27:3 
9 The Ombudsman/Ontario, First Annual Report, 1975-1976, at p. 18. 


tee The list of complaints received during the period July 1976-March 
1977 is as follows: 


LAWYERS - CLIENTS 


OUTSIDE JURISDICTION 
NO. RESULT 


3443 legal costs causing financial strain referred 
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3444 mishandling of divorce case and child inguiry made/referred 
custody : 


3445 mishandling of real estate transaction _ vreferred 


3446 loss suffered resulting from legal referred 
incompetence 


3447 lawyer's letters unintelligible because of referred 
overuse of legal jargon 


3448 professional misconduct alleged referred 


3449 failure to keep in touch regarding court referred 
case 


3450 “oy a umber actions and coercion during referred 
ria 


3451 delay in filing appeal on a conviction inguiry made/referred 


3452 poorly represented in court on charge of referred 
impaired driving 


3453 guilty of conflict-of-interest in sale ‘of referred 


property 
3454 negligence in handling of case referred 
3455 unreasonable delay in getting results referred 
3456 delay on part of lawyers explanation given 


3457 expenses should be billed to insurance referred 
company 


3458 unsatisfactory representation referred 
3459 excessive fees and inadequate representation referred 
3400 unable to contact two lawyers re estates referred 


3461 dissatisfied with legal counselling re referred 
custody and visitation rights 


3462 did not receive explanation of a document referred 


3403 did not act promptly thereby unable to referred 
collect monies owing 


3464 undue delay in bringing suit to court referred 


3465 


3466 
34607 
3468 


3469 
3470 


3471 


3472 
3473 


3474 


3475 
3476 


3477 


3478 


3479 
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ELSE LTRS Pm HE BMY: 
dissatisfied with conduct of lawyer 
delay in setting trial date 
handied sale of house improperly 


lawyer tricked client into paying out 
excessiv2 mortgage procurement fee 


lawyer's conflict-of-interest and breach of 
ethics 


unsatisfactory representation 


tnabi tty to make repayments on account of 
judgment 


lawyer's improper conduct and legal aid 
problem 


improper representation and excessive fees 


client refused to pay for fees resulting 
from court's error 


dissatisfaction with duties during a real 
estate transaction 


inadequately represented and overcharged 


lawyer delaying divorce proceedings 


advice requested poncerning legal position 
in SCOR DEL ue to recover losses associated 


with ren g a house 


3480 lawyer charged too much for services 


3481 


information requested - securing another 
lawyer 


3482 lawyer's incompetence in civil action 


3483 dissatisfied with action 


3484 representation poor 


referred 


referred 
referred 
referred 


inguiry made/referred 
referred 


abandoned 


assisted resolution in 
favour complainant 


referred 


referred 


referred 
referred 


referred 


referred 


referred 


referred 


explanation given 


referred 
referred 


referred 


3485 
3486 
3487 


3488 


3489 


3490 
3491 


3492 
3493 
3494 
3495 
3496 
3497 
3498 
3499 
3500 
3501 
3502 
3503 


3504 


3505 


3506 
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representation poor and fees high 
unprofessional manner 
dissatisfaction with services 


not advised re capital gains tax on sale of 
house 


misled at time of purchase of house 


misinformed with 


, and 
obligations 


respect to rights 


innocent of charged offence - afraid lawyer 
would not prevent conviction 


exorbitant fees for inadequate services 
unsatisfactory representation 

delay in property transfer 

improper handling of mortgage deal 


dispute 
an 


over legal obligations 


re mortgage 
tax payments 


excessive fees 

improper representation 
unprofessional conduct 
improper representation 
delay in recovery of money 
improper representation 
delay in foreclosure action 


inordinate delay in bringing 


malpractice suit to trial 
improper representation 


unsatisfactory services 


dental 


referred 
referred 
referred 


referred 


referred 


inquiry made/referred: 


inquiry made 


referred 


referred 


referred 


advice given 


referred 

referred 
eres 
referred 
referred 
referred 
referred 
referred 


referred 


referred 


referred 


3507 


3508 


3509 
3510 


3511 
3512 
3579 


3514 


3515 


3516 


3517 


3518 
3519 
3520 


3521 


AS22 


re | 


3524 


a220 


3526 
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delays and omissions in handling case 


pondeay delays in dealing with contract 
problem 


unsatisfactory legal work 
assistanc2 requested to sue lawyer 


counsel refuses to release certain documents 
to client 


little action on case for 


long period 
time 


of 


professional misconduct alleged 
conflict of interest on case, bill too high 


incorrect advice resulting in financial loss 


professional misconduct 


delays in settlement of estate administered 
by public trustee 


dispute over lawyer's bill 
fee paid and case still unsettled 
representation not up to par 


incorrect - resulted in 


lawyer's advice was ed. 
and receiving 


them being confined to jail 
an additional charge 


poor handling of refinancing of house 

very rude and poor at handling their house 
sale 

dissatisfied with lawyer re real estate 
<ransaction 

very unhappy with lawyer's handling of his 


divorce case 


insufficient faith in referral of new lawyer 


referred 


inguiry made/referred 


referred 


referred 


referred 


referred 


referred 


referred 


referred 


referred 


referred 


referred 
referred 
referred 


referred 


referred 


referred 


advice given 


referred 


referred 
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3527 professional misconduct alleged referred 
3528 professional misconduct alleged referred 
3529 poor Weide resulted in conviction referred 
3530 delay in arranging bail hearing inguiry made 
3531 retention of important papers referred 
3532 ony part of court award received referred 
3533 delays by counsel referred 
3534 negligent in handling case referred 
3535 refusal to appeal case referred 


3536 payer syely high bill for interpreting a referred 
wi 


3537 excessive legal fees referred 
3538 not properly represented at trial explanation given 
3539 mishandled fanily court case referred 
3540 cheated into selling property inquiry made 
3541 dissatisfied with advice referred 
3542 dissatisfaction with advice referred 
3543 dissatisfaction with advice referred 
3544 dissatisfied with performance referred 
3545 delay in estate settlement advice given 
3546 excessive fees referred 
3547 axcessive feas referred 


3548 mishandling of loan transaction referred 


3549 


3550 


3554 


3355 


3556 


3597 


3558 


B55 


3569 


3561 


3562 


3563 


3564 


3565 


3566 


3567 
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unsatisfactory handling of estate settlement 


lawyer neglectful and unconcerned 


improper conduct alleged 


excessive fees 


di 


scontinuance of court action without 


ciient's consent 


de 


in 


in 


di 


eee 


lay in estate settlement 
proper representation 
adeguate assistance 


ssatisfied with service 


fused assistance on grounds that it would 


be a waste of time bringing suit against 


- 


im 


un 


la 


mi 


de 
s 


ex 


un 


h 
s 


in 


of 


ederal goverrment employee 

proper handling of sale of property 
fair treatment - insurance matter 
wyer did not act in good faith 
sconduct and conflict-of-interest 


layed tra 
se 


sferring the right to administer 
pouse’ ate 


n 
s 
orbitant fee charged 


fairly treated - refused to answer calls 


olding up process of completing the 
ettlement of an estate 


formation request - lawyer knowledgeable 
both Canadian and German law 


referred 
referred 
referred ~ 
referred 


referred 


independently, resolved in 
favour complainant 
referred 


referred 


referred 


referred 


referred 
referred 
advice given 
referred 


inquiry made/referred 


referred 
referred 


referred 


referred 
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3568 improper representation referred 


3569 ee in ccmmunication regarding appeal inguiry made 
ate 


3570 improper representation referred 


3571 unsatisfactory representation referred 


. 


3572 request for representation by certain lawyer assisted resolution in 
} favour complainant 


3573 lawyer deducted his fee from mortgage funds referred 
channelled through his office, Law Society 
says practice is not unusual 


3574 levy ,against builder was overlooked by referred 
solicitor in house purchase 


3575 suspected improper behaviour in closing referred 
house purchase deal 


3576 lengthy delay in settlement of insurance referred 
case 


3377 poor handling of property transaction - referred 
outstanding mortgage later discovered 


3578 mismanagement caused loss of title deed to referred 
property 


3579 two lawyers negligent in their duties - referred 
divorce case 


3580 had bad experience - paid lawyer referred 


3581 poor handling of real estate transaction referred 


3582 extremely dissatisfied with poor handling of referred 


case 
3583 negligent on her cas3 referred 
3584 complaint against lawyers referred 
3585 poor handling of estate referred 
3586 negligence claim over accident case referred 


3587 dissatisfied with counsel referred 


3588 


3589 


3590 


3591 


3596 


33597 


3598 


3593 


3609 


3603 


3604 


3605 


3606 


3607 


36008 
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amount of bill for divorce $300 higher than 


promised 

improper title search 

not handling case properly 
dissatisfied with counsel 
fees too high 
improper representation 
d2lay in divorce Sel aan: 
delay in estate settlement 
difficulty in obtaining transcripts of trial 
improper representation 

mishandling of property transaction 

delay in receiving money from sale of estate 
transaction and 


improper handling of 


excessive fees 
excessive fees 
unsatisfactory services 
excesSive fees and mishandling of cas2 
unidentified complaint 

not available to discuss court case 
lost documentation 


information request - legal advice 


dissatisfaction with counsel 


referred 


referred 


referred 


referred 


referred 


referred 


referred 


referred 


referred 


referred 


referred 


referred 


referred 


referred 


referred 


referred 


referred 


inguiry made 


referred 


referred 


referred 
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36009 confusion about dates of court appearances advice given 
3610 miscarriage of justice : . referred 


3611 ineffective and unsuccessful in recovering referred 
money from employee 


3612 ignoring letters and phone calls referred 


3613 illegal operations by two lawyers referred 


From Report, op. cit., n. 102 above at pp. 398-407. 
116. The following examples are typical: 


Samuel John Grant and Joel Ronald Smith both of Toronto were 
found guilty of conduct unbecoming barristers and solicitors and 
disbarred. Each had been convicted of fraud and sentenced to a 
term of imprisonment. 


Marvin Harold Malvern Stone of Toronto, was found guilty of pro- 
fessional misconduct and disbarred, He had misappropriated over 
$50,000 from clients and failed to honour undertakings given to 
two solicitors. 


Otto Alvin Ivany of Sault Ste. Marie was found guilty of pro- 
fessional misconduct, His rights and privileges are suspended 
for one year and for the next five years thereafter he will be 
permitted to practise only under the supervision of another 
member of the Society. During a period of extraordinary stress 
his books and records had fallen behind and a shortage of nearly 
$5,000 had developed in his trust account. 


(Communique, Number 72, aa Rae 1978) 


DISCIPLINE COMMITTEE - Mr. Lochead 
Re: JAMES HEATLY PEARSON, Toronto 


Mr, G, H, Lochead, Chairman, placed the matter before Convocation. 
The reporter was sworn. 


The solicitor did not attend. His counsel, Mr, P. T. Matlow, 
appeared on his behalf and confirmed that he was instructed to 
accept short notice of the consideration by Convocation of the 
Decision of the Discipline Committee dated 20th July, 1976, The 
Affidavit of Service of the Decision on the solicitor by Mr. 
Thomas Stephany on 20th July, 1976 was filed. 


The Secretary read the Decision of the Discipline Committee wherein 
the solicitor was found guilty of professional misconduct, having 
misappropriated more than $150,000 of clients’ trust funds. 


L116. 


lg 


118. 


119 


120; 


icin 
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It was moved and seconded that the Decision of the Discipline 
Committee be accepted. 


Counsel for the solicitor made no submissions on his behalf. 
Counsel and the reporter withdrew. 


The motion that the Decision of the Discipline Committee be 
accepted was carried. 


It was moved and seconded that Convocation by Order disbar the 
solicitor and that his name be struck off the Roll of Solicitors 
and that his membership in the Society be cancelled. 

Counsel and the reporter returned. Counsel was advised that the 
Decision of the Discipline Committee had been accepted by Con- 
vocation and of the motion respecting penalty before Convocation. 
Counsel made no submissions on behalf of the solicitor. 


Counsel and the reporter withdrew. 


The motion that Convocation disbar the solicitor was carried. 


DISCIPLINE PROCEDURES- 
PREVENTIVE MEASURES 


Mr. Lochead advised Convocation that the Society's preventive 
measures will be reviewed to determine why this series of de- 
falcations was not detected by the former solicitor's accountants 
or the Society's mandatory reports on members! professional records. 
(L.S.U.C. Minutes of Convocation, Volume 1, Number 4, pp. 79-80.) 
see Bynoe, op. cit, ,Bibliography item 15, at p. 263. 


As has been undertaken in respect of Ruling 14 violations: see 
n. 98 above. 


March 1978, Law Society Gazette, 74 at pp. 75-76. 
The Public Accountants Council (P.A.C.) and the relevant voluntary 
association (usually the I.C.A.0., and occasionally the C.G.A.A.0., 


or another voluntary accountants association. ) 


By-law 79(1), See Appendix II. 


122. 


123, 


124. 


125. 


126. 


127. 


128. 


129. 


130. 


131. 


132. 


133. 


134. 


155. 


136. 


137. 


138. 


139, 


140. 


141. 


142. 
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See description of the Service in Appendix II. 

Figure V is from Appendix A to the Research Directorate's Staff 
Study, "History and Organization of the Accounting Profession 

in Ontario,” -p. 143. 

In particular, Rule 206.2, reproduced in Appendix II. 

Most of the descriptive material on pages 118-120 is paraphrased 
or taken verbatim form the Director-Ethics' (Peter Yardley) 


letter to the P.O.C. dated October 11, 1977. 


See By-law 79(2) (Appendix II), and Report of the Appeal Committee 
Chairman, 1976. 


Letter from I.C.A.0. to the P.O.C. dated August 6, 1976. 


From Reports of Committee Chairmen, 1975-76. 
Ibid. 





Ibid. 





See pp. 122-123 above. 

The opportunity for review frequently arises when a trustee or 
receiver takes charge of the affairs of a former client of a 
later-accused accountant. 

See pp. 27-30 above. 

See text at n. 128 above. 

Letter from P.. Yardley of ,1.C.A.0..to P.0.C., October 11, 1977. 
P,. 127 above. 

Letter from P. Yardley of the I.C.A.0. to B. Reiter, March, 1978. 


See By-law 51. 


Letter from Mr. T. Merrilees, former Executive Director of the I.C.A.0 
to the P.O.C., August 6, 1976, p. 16. 


See P.O.C.'s Client Survey-Accounting, Report (Ms. J. Myers), at 
pp. 36, 78, 79, 80, 81, 82, 83, and 93. The Fees Mediation Service 
is very new and it may become more widely known in future. 


See Belobaba, op. cit., at pp. 26-27. The insurers do report 
aggregate claims infomration: see for instance Table 5 of 
Professor Belobaba's paper. 


See Checkmark, February 1976. 


= 30aae 


The experimental monitoring scheme will be described fully in the 


study paper described in n. 28 above. 


This matter is explored further in the subsection immediately below. 


See s. 24, The Public Accountancy Act. Appendix III reproduces 


relevant sections of the Act and Rules made under it. 


See Table XII below and Table accompanying letter from P.A.C. to 


August 19, 1977 (showing enforcement statistics). 


P.AwO.cy, PPO7Z 1035 OoRomeS0lgebwer seesobi ter, Concrar im Re 


Moses and P.A.C., [1965] 1 0.R. 155. The legislative Committee of 
the P.A.C. would like the statute amended to provide clear jurisdiction 
for the imposition of less severe sanctions: See "History and Organization 


P.0.C.'s Client Survey-Accounting, Report at pp. 83 §& 103. Two thirds of 


the 'familiar'' medium-sized clients felt that the Act regulated 
quality of performance, as did the other half of the ''familiar" 


Steven Wilson's notes of a meeting with C. Doughty, P.A.C. Registrar. 


The figures and estimates reported in this paragraph are from 


the following sources: letter from I1.C.A.0. to P.0.C. dated 
June: d0p~ 19:77 -ei\Lettersfrom, C.G. AvA,OG ton Pi 0, Cw dated December" 28 , 
1977; and the "History and Organization of the Accounting Profession", 


Code of Ethics and Rules of Professional Conduct, s. 707. Relevant 


C.G.A.A.0. Code provisions are reproduced in Appendix IV. 


-"History and Organization of the Accounting Profession$}n. 123 above, 


See also "History and Organization of the Accounting Profession", n. 123 


74-75 for limited discussion of activities of The 
Internal Auditors. 


143°. 
144, 
145. 
146. P.A.C. Annual Report, 1976-77. 
147. 
P.0,,Ca.dated 
148. Re Stone and 
of the Accounting Profession" at p. 
149, 
large clients. 
1502 
pb Ie 
n; 1235 above. 
152% 
153. See Table XIV below. 
154 
at pp. 150-151. 
155.4 Thidy ,nppsmld] sk 554154. 
156. Ibid., at pp. 73-74. 
157, 
above at pp. 
Institute of 
158 a S$2<3.63)b)e 


Relevant legislative material is reproduced. in Appendix VI. 


159. 


160. 


161, 


162. 


163. 
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Information provided by Ken Sharp, Comptroller, A.P.E.0O. Staff 
costs are included in the expenditure figures reported in the 
text above. 


Appendix D to the Research Directorate's Staff Study, ''History 
and Organization of the Engineering Profession," 1978, p. 268. 


See, for example, A.P.E.0O. Recommendation of the Practice and 
Ethics Committee: Dunnville Standpipe Failure and Collapse, 
February 13, 1976. 


Interviews with Engineering Firm Personnel conducted for 
the Professional Organizations Committee (1977). 


The Report of the Client Survey-Architecture and Engineering 
contained these questions and recorded the following 
distribution of answers. 


Q. 37. Has your organization encountered major problems in its 
past involvement in bidg. design such as quality of design work, 
negotiation of fees, coordination of design, etc, IF SO, PLEASE 
BE AS SPECIFIC AS POSSIBLE. (IF NO PROBLEMS GO TO Q41) 


A. Major problems 


Response Client type 

(i) LID aon ID) LAM A) 
Ss none 0 3 Z is 7 
Zs cost, time exceeded 0 i 0 0 2 
De co-ord. problems 0 2 0 1 K 
4, design errors/omission 1 5 1 1 2 
5, fee-quality problems 2 0 0 1 0 


Q. 38 Were these problems encountered with an architectural, 
engineering or other firms offering design services? 


A. Problems occurred with? 
Response Client type 

(i) 3): Lat) UV). (¥) 
:; Arch. 3 9 1 4 6 
2. Eng. t 6 1 4 6 
3, Other 0 0 0 i 1 
Q. 39 How were these problems resolved? 
A. Resolution 
Response Client type 

(i) +e) Ree ELS Rape 6's e's 
i negotiation 0 4 0 0 rd 
iF connected by client 0 5 1 2 3 
ce connected by consult. 1 0 0 0 1 
4, termination of contract/ 

relationship 1 0 0 1 1 


S. litigation ] 0 0 1 0 


165. 


164. 


165; 


166; 


TOT 


168. 


169. 
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Contin. 


Q. 40 Were you satisfied with the resolution? 


A. Satisfied with resolution? 
Response . Client type 

(1) Clip (Clie) cad Cee ee 
Ls yes 3 4 0 0 3 
Le no 0 13 0 2 1 
OG partly 0 3 i it 3 
Ae not yet resolved 0 0 0 1 0 


Although in Case #1, the Engineer was re-admitted less than one year 
after expulsion. 


Only about 6% of Engineering clients are individuals: see footnote 
155 below. 


Examples of outlines of such schemes are provided at pp. 241-242. 


The Architects Act, s. 13, set out in full in Appendix VI. 


By-law 7, Appendix VI. 


The functions of the Professional Conduct Committee 
highlight certain inherent problems in the operation of the 
machinery of administrative tribunals. Notwithstanding the 
apparent determination of the members to be as fair as 
possible, questions arise as to the protections of natural 
justice which are afforded at this level. 


In the first place the Committee is not formally em- 

powered under the Act as an investigatory body but derives 

its power from the, delegation of the power of Council. A, general 
tenet of administrative law would hold that mere fact-finding 
and investigation is able to be delegated - up to a point - 
but it appears that the Committee goes further than mere fact- 
finding in its recommendation powers and its informal dis- 
ciplinary procedures. A more serious objection lies in 

the potential denial of the elements of natural justice - 

the prohibition against legal counsel and other procedural 
protections afforded by the Statutory Powers Procedure Act - 
which should be assured if the Committee can be said to be 
performing a judicial or quasi-judicial function. Arguably, 
Since it does recommend, and since the evidence adduced by 

the Committee can be used at the formal Board hearing and 
therefore used in a civil action by the complainant, there is 
a case to be made for more careful adherence to doctrines of 
procedural fairness. 


The basic policy question that arises is the resolution 

of the conflict between two competing interests: the need 
for adequate procedural protections and the need for a pre- 
liminary screening process that is efficient and effective. 
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170. See p.. 184 above. 

171. See p. 188 above. 

172, This memorandum was circulated to the entire 0.A.A. membership. 
173. See Table XX, pages 487-501 below. 

174. See working paper by Professor E. Belobaba, op. cit., n. 22 above. 


175. The P.O.C. Survey of Architecture and Engineering Firms revealed 
the following client-tynve distribution: 


Distribution of Client Types 


(% of all clients) 





Client Type Architectural Engineering Mixed 
Firms Firms Firms 
ae Industrial and 
commercial companies oe 39 33 
2% Real estate develop- 
ment companies ry 14 22 
oy Non-profit institutions 12 3 7 
4. Government (all levels) 21 on 23 
$. Individuals 24 6 cd 
6. Architecture or 
engineering firms 2 13 6 
fa Other-contractors 1 1 | 
Sy Other-mining 
corporations 0 1 0 
9 Other-other 2 2 1 
Total 100 100 100 


176. See footnote 163 above. 


177, The O0.A.A. is a comparatively small professional organization. Its 
current membership is approximately 2,000. 


178. Pages 1-3 above. 


179. The truth of the proposition that professional responsibility is 
expected most here is demonstrated by noting that the almost 
exclusive focus of client complaints is upon competence matters. 


180. 


181. 


1325 


Loo 


184. 


185. 


186. 


187 


188. 


2308 = 


McRuer, Bibliography item (g) General; Quebec's Professional 
Code Bibliography item (b) General; Ontario's Health Disciplines 
Act, Bibliography item (c) General; The Matas Committee Report, 
Bibliography item 38; O.L.R,C. Report, Bibliography item 

oe | Ato hy 05, 


See, for instance, Government of Ontario Committee on the Healing Arts, 
Report, Vol. 3 (Ontario: Queen's Printer, 1970) at p. 7¢. 


See, F. Maltman in 1977 Law Society of Upper Canada Special 
bectures, at p. 10S. 


See the Law Society's response to the hypothetical cases put to it by the 
researchers: Intermediate Brief to P.O.C., No, 6, "Continuing Competence." 


This Brief can be concluded with a comment on the hypothetical 
situations which are presented as raising issues about the extent 
to which the Society can or should discipline lawyers who appear 
to have made mistakes, Whether or not the facts as recited in 


these hypothetical cases actually amount to demonstrable error is 
not the point. The first three questions that follow the cases 
assume that a particular instance of failure to offer complete 

and accurate advice could constitute incompetence that should be 
dealt with by disciplinary action. This examination question 

type of approach may be adequate for the instruction of students 
but does not present the whole picture that must be considered when 
it is a matter of dealing with the reputation and livelihood of 

a practitioner, This is recognized by the two further questions, 
each of which is introduced by the phrase "Would the answer be 
different ...''. The appropriate comment on these questions is to 
ask "what answer" and to remark that hypothetical questions and 
any answers that might be given to them add nothing to the state- 
ments of policy that have been enunciated on behalf of the Society 
ing thisBriek: 


(At, pp .<8=9 (C2. 37-C.38)a] 


I consider only these bodies for the remainder of this working paper. 
The; role ofs othertwagencies) (C7G) AVAIO? , “Se IVALG{ Fe" PlALC: ,, etc.) 

must be determined more generally by the P.O.C. before further 
consideration can be given to discipline by those agencies. 


If the professional organizations are to determine the appropriate 


"mix" of competence-inducing techniques, the inability to deal 
with discipline in isolation from other techniques is self-evident. 


Op. cit., Report I, Vol. 3 at pp. 1185-6. 


Ibid., at p. 1186. 


Ibid., at p. 1183 (a very frequently-quoted statement). 
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189, See pp. 485-488 of Tables below. 
JUS Op. cit.., 0. 186 above, at p.. 1195, 


191. Professional Code, op. cit.: §&. 153; Health Disciplines Act, op. cit.: 
e.g. s. 60(5) re Medicine. The Health Disciplines Act contemplates 
payment to the Province. The Quebec Code is silent about the destination 
of fines. Other possibilities for their use are considered at p. 44 above. 





192. The Professional Inspection Committee of Quebec's. Chamber of 
Notaries has exercised its mandate by conducting about 600 practice 
inspections annually over the past two years. The Committee reviewed 
financial records and also verified the notaries' performances in 
rendering professional services. A number of disciplinary charges 


were laid in consequence of these inspections: Rapport du Comite d'inspection 
professionnelle (1976-77), 79 Revue du Notarial 46. 


193. The 50-page report of the Matas Committee and an accompanying 
letter from the Director of Legal Studies of The Law Society of 
Manitoba (which explains its adoption by the Benchers and the 
status of implementation concerns) are on file at the P.O.C. 


The expected reaction of the Ontario Bar is predicted from that 
exhibited by the reaction to Matas in Manitoba. The Manitoba 

Branch of the Canadian Bar Association resolved that the Branch 

oppose the Matas recommendation "and express the opinion that 

the Standards Committee should not have the right to examine 

lawyers' files without the consent of the client". (November 26, 1977). 


The new authority of British Columbia Benchers (referred to in 

the text), is that granted by S.B.C. 1974, c. 49. The new legis- 

lation makes clear that the competence, as well as conduct, of 
practitioners is subject to scrutiny by the Benchers: See Law 

Society of Upper Canada, Intermediate Brief, No. 6, ‘Continuing Competence," 
Appendix at pp. C39-C42. 


194. See e.g. Regulation 22, 


195, Parry-Jones v. The Law Society and Others, [1968] 1 All E.R. 
aa (CPR ys 


196. SPreeit., esc.) so. UL.) ‘Dentists), S, o0 (Dectors), “and see, 
e.g. Ss. 64, which authorizes more general inspection powers. 


197, E.g. McKeon, 1977 L.S.U.C. spectral nectures at p. izz, Justice, 
Complaints Against Lawyers, London, 1970, at p. 543. The Lay 


Observer's role and views are discussed more fully below. 


198. 


10 FF. 


200. 
ZULs 


Z02, 


203. 


204. 


205. 


206. 


207. 
208. 
209. 


ZLG; 


e211. 


e124 
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SA ola) 
The Committee in accordance with information it receives may, 
(a) direct that the matter be referred, in whole or in 
part,’ to the Discipline Committees or to” the’ Execu— 
tive Committee for the purposes of section 62; or 
(b) direct that the matter not be referred under clause a; or 
(c) take such action as it considers appropriate in the 
circumstances and that is not inconsistent with this 
Part or the regulations or by-laws. 
P. 236 above, 
Op. cit., n. 186 above at p. 1166. 


See for instance, H. Arthurs, Bibliography item 36, at p. 449. 


The importance of access to such information is considered at 
pp. 258-265 below. 


Such requirements are imposed on the College of Physicians and 
Surgeons by The Health Disciplines Act, S. 59. 


The P.O.'s "publicity" and "adjunctive" functions are discussed 
below. 


See S$. S0ii(Pleor Heal thspisciplines Act. “sections f2(vi, to. eho, 
175, 176, 177(c) of Professional Code. 


See Appendix VIII, February 1978 Interim Report, at p. 10. 
(Appendix p. 105 ). 


Appendix VIII (at Appendix p. 105 ). 

Ops nett S507 dd. 

Bibliography item (a) (General), at pp. 69-71. 

The governing bodies of the legal profession in New Zealand and in 
a number of Australian states have such proposals under active 
consideration. Quebec's Office des professions, and Ontario's 


Health Disciplines Board partake of Lay Observer principles. 


Appendix VIII, February 1978, Interim Report, (Appendix p. 105). 


See especially the Quebec Professional Code and Ontario Health Disciplines 


Act (both), op. cit. 


- 311 - 


BIBLIOGRAPHY 


- 312 - 


BULB bvieO) G Raa Pd 


General 


(a) 


(b) 


(c) 


(d) 


(e) 


(f) 


(g) 


Commission of Inquiry 
on Health and Social 
Welfare 


Government of Quebec 
Government of Ontario 
Council of Physicians 
and Surgeons of Ontario 
Select Committee of 
Legislative Assembly 


of Alberta 


Committee on the 
Healing Arts 


Royal Commission 
(McRuer Chairman) 


The Professions and Society, Quebec, 1970. 


Professional Code, S.Q. 1973, c. 43 


The Health*Disciplines Act; 1974,5.0. 1974, 
c. 47 as amended by S.0. 1975, c. 63. 


Interim Report February 1977, February 1978. 


Report II on Professions and Occupations 
December 1973. 


Report 


Inquiry into Civil Rights in Ontario Report 
#1 Vol. 3, Toronto, 1968 


Law - Major Sources 


10. 


ad 


12. 


13. 


Marks, R.F., and 
Gathcart, D. 


Steele, E.M., and 
Nimmer, R.T. 


American Bar Association 


Miller, G. 


The Lay Observer 


The Lay Observer 


Orkin, Mark 


Research Directorate 
Professional Or- 
ganizations Committee 


Phillips, O, and 
McCoy, P. 


Arthurs, S. 


Steinberg, M.I. 


Rosenthal 


Anonymous 


= 5315°= 


"Discipline within the legal profession: is 
it seli-resusarion: "(19747 ,,0, til, LP. 195, 


"Lawyers, Clients and Professional Regulations", 
(1976), 3 A.B.F. Research Journal 917. 


"Special Committee on Evaluation of Disciplinary 
Enforcement, Problems and Recommendations in 
Disciplinary Enforcement (Clark Committee)" 
Chicago 1970. 


“Justice report on complaints against lawyers" 
(1970), 33 Modern Law Review 542. 


First Annual Report of Lay Observer, 1975-76, 
pursuant to Solicitors Act 1974, s. 45(11). 
Her Majesty's Stationery Office. 


Second Annual Report of Lay Observer, 1976-77, 
pursuant to Solicitors Act 1974, s. 45(11). 
Her Majesty's Stationery Office. 


Professional Autonomy and the Public Interest, 
A Study of the Law Society of Upper Canada - 
D.Jur. thesis, Osgoode Hall Law School of 
York University, 1971. 


History and Organization of the Legal 
Profession in Ontario, Appendix B to Research 
Directorate Position Paper, 1978. 


Conduct of Judges and Lawyers: A Study of 
Professional Ethics, Discipline and Disbarment, 
Los Angeles, Parker & Co., 1952. 


"Discipline in the Legal Profession in Ontario" 
(1970), 7 Osgoode Hall L.J. 235. 


"Disciplinary rules and competence of counsel: 
a proposed alternative" (1975), 11 Gonzaga 
Ligkew (0155 


Evaluating the Competence of Lawyers (1976), 
11 Law and Society/Spec. 257. 


Professional Discipline of Solicitors in 
England (1977), 75 Mich. L. Rev. 1732. 


14, 


15. 


16. 


ig 


18. 


1b 


20; 


21% 


Zak 


PRS 


24. 


22s 


20. 


ais 


Holland 


Bynoe, C.B. 


Demaga, P.J. 


Flaus, W.R. 


Anonymous 


Orkin, M. 


Ford, G.W. 


Francis, oJ. 


Smith, W.J. 


Ohira, K. and 
Stevens, G.N. 


Thom, S. 


ROSS,, oO. 


Justice 


ie ae 


Professional responsibility symposium (1975), 
79 Dickinson L. Rev. 549. 


Unprofessional Conduct: The Role of the 
Discipline Committee (1976), 10 L.S.U.C. 
Gazette 256. 


"Achieving effective bar discipline" (1972), 
6 Suffolk U. L. Rev. 974. 


"Discipline within the New Zealand Legal 
Profession" (1973), 6 VUW L. Rev. 337. 


"SEC disciplinary rules and the federal 
securities laws: the regulation, role and 
responsibilities of the attorney" (1972), 
Duke«L.J2 969: 


Some Aspects of Professional Self-Government ; 
A Comparative Study of The Disciplinary Powers 
and Procedure of the Law Society of Upper 
Canada, Toronto, 1967. 


"Notes on the Disciplinary Committee" (1967), 
1 Gazette 2324, 


"Disciplinary Proceedings Before Professional 
Governing Bodies", [1971] Law Society of 
Upper Canada Lectures 295. 


"Disciplinary Proceedings Before the Law 
Society", [1971] Law Society of Upper Canada 
Lectures 285. 


"Admission to the Bar, Disbarment and Dis- 
qualification of Lawyers in Japan and the U.S. - 
A Comparative Study" (1963), 38 Washington 

Ly @Revia22e 


"Discipline",[1975] Law Society of Upper 
Canada Gazette 89. 


"The Solicitors (Amendment) Act 1974 (U.K.); 
its relevance to Australia" (1975), 49 A.L.J. 268. 


"Solicitors' Disciplinary Proceedings" (West- 
minster & Whitehall - House of Lords - 
Questions: statistics are given) 11ll 
Solicitors' Journal 985. 


Complaints Against Lawyers, 1973, London 
(Report by Justice, British Section of the 
International Committee Jurists) 


235 


29. 


a0, 


aL; 


Dea 


33. 


a4. 


OD» 


36. 


ols 


20. 


Sens 


Public and Administrative 
Law Reform Committee 
New Zealand 


Lobe, .E. 


Public and Administrative 
Law Reform Committee 
New Zealand 


The Law Society 
(England) 


Justice 


Ontario Law Reform 
Commission 


American Bar Association 


Garlan. J.B. 
Arthurs, H. 


Huszagh and Molloy 


Special Committee on 
Competence of the Law 
Society of Manitoba 
(Matas, J., Chairman) 


Association of the 
Bar of the City of 
New York 


- 315 - 


"Working Paper relating to the disciplinary 
and complaints procedure of the legal 
profession" 30/7/76. 


"A lay member's experience on the disciplinary 
board" (1975), 29 Washington State Bar News 
(No. 8). (Speech delivered at ABA Convention, 
Montreal). 

(Report to Ministry of Justice) Discipline 
within the Legal Profession, Wellington, 

New Zealand, May, 1977. 


Answers to Royal Commission on Legal Services, 
London, 1977. 


Lawyers and the Legal System London, 1977. 


Report on Administration of Ontario Courts, 
Ministry of A.-G. 1973. 


Professional Responsibility and the Lawyer: 
Avoiding Unintentional Grievances, U.S.A. 1975. 


Lawyer's Ethics (1966). 
(1973), 11 Osgoode Hall L.J. 437. 


Legal Malpractice, A Calculus for Reform 
(1976), 37 Montana L. Rev. 279. 


Report, Winnipeg, 1977. 


"Report on the grievance system" (1976), 
32 The Record of the Assoc. of the Bar 
of the Crty of N.Y. 130. 


Engineering 


40. 


41. 


42. 


43. 


44, 


Research Directorate, 
Professional Organizations 
Committee 


Mantell, M.I. 


Kember, J.D. 


- 316 - 


History and Organization of the Engineering 
Profession in Ontario, Appendix D to Research 
Directorate's Position Paper, 1978. 


Disciplinary Hearings: January 1970 to July 
1976. A listing of 14 hearings giving the 
charge, decision and penalty. See file 
Discipline/Engineers, Doc. J-1, Professional 
Organizations Committee. 


"The Annals of the American Academy of 
Political ‘ands Secial Science", Ethieat 
Standards and Professional Conduct, January, 1955. 


Ethics and Professionalism in Engineering, 
MacMillan & Co., New York, 1964. 


The Engineer and his Profession, Holt, 
Rinehart & Winston, New York, 1967. 


Architecture 


45. 


46. 


47. 


48. 


49. 


50; 


Shs 


52. 


52. 


Research Directorate 


Professional Organizations 


Committee 


Ontario Association of 
Architects 


Ontario Association of 
Architects 

Ontario Association of 
Architects 

Fasken §& Calvin 

Royal Architectural 


Institute of Canada 


Royal Institute of 
British Architects 


Offices des professions 
du Quebec 


Royal Architectural 
Institute of Canada 


~ $17 - 


History and Organization of the Architectural 
Profession in Ontario, Appendix C to 
Research Directorate Position Paper, 1978. 


Guidelines on Methods of Architectural Practice 
and Conflicts of Interest, January 1976. See 


Formal Complaint Policies and Procedures, 
September 22, 1975. See file Discipline/ 
Architecture, Doc. E-3, P.O.C. 


Statistics and Documentation, see file 
Discipline/Architecture, Doc. E-4 (P.0.C.). 


Re: The Architect's Act, Photostat of 8 cases. 
See File Discipline/Architecture, Doc. D-6 (P.0.C.). 


Annual Report 1975-76. See file Civil Liability/ 
Architecture, Doc. B-7(d) (P.0.C.) 


"RIBA Disciplinary Procedures", RIBA Journal 
(19/G)s Va (Oo, As 7, pe S09 


"Le professionel fonctionnaire face aux 
mecanismes d'inspection professionelle et 
de discipline instituee par le code des 
professions'', Canadian Bar Revue (1977), 
Ui Os nO. Le 


"The Code of Professional Conduct", 
Canadian Architect (1976), V. 21, no. 8, p. 9. 


- 318 - 


Accounting 
54. Colangelo, J. The Regulation of the Accounting Profession in 
Ontario see file Discipline/Accounting, 
Doc. LX=2. 2hP O.C.) 
55. Institute of Chartered Report of Committee Chairmen. See file Discipline/ 
Accountants of Ontario Accounting, Doc [l-o/S5a(P20.Cly. *Pravidaes 
data of complaints, p. 19. 
56. Research Directorate, History and Organization of the Accounting 
Professional Organizations Profession in Ontario, Appendix A to 
Committee Research Directorate's Position Paper, 1978. 
Su. Sussman yd, be "SEC disciplinary proceedings against accountants - 
a study in unbridled law" (1975), 27 Ad. Law Rev. 255. 
58. Advis Advisors to management: responsibilities and 
liabilities of Lawyers and Accountants. 
Proceedings ABA National Institute, October 3, 
Ab Sl O7A., 
59. Cross Committee Report of a Committee Under the Chairmanship 
of the Right Hon. the Lord Cross of Chelsea. 
60. (Kreiser, ih, Maintaining and improving professional 
competence, CPA Journal v. 46, Sept. 1976, 
pp. 37-40. 
61. Loucks, J.G. Nebraska Society's new ethics enforcement pro- 
cedure, Nebraska C.P.A. v. 11, Spring 1976, 
PP. p88 00.2. 
62. Narielvala, P.M. Code of conduct for a profession: a torch to 
the succeeding generation. Chartered accountant 
(India). v- 25, Aug. 1976. pp. 84-90; 107. 
63. Sussman, J.R. “SEC disciplinary proceedings against accountants - 
a study in unbridled discretion. Administrative 
law review, v. 27, Summer 1975, pp. 255-74. 
64, General and technical standards (News Report) 
Journal of Accountancy, v. 143, Feb. 1977, 
p. 18 (To follow Rule 102 of the Rules of Conduct). 
Bo an BEL OLCr. oM.ue Accountable accountants - to Abe Briloff, 


that's the professional ideal. Baron's, 
April 26, 1976, p. 9, 19-20. 


66. 


67. 


68. 


69. 


78; 


‘ee 


Galloway, J.J. 


Goldwasser, D.L. and 
Mushkin, M. 


Griffin, G6, H; 


Dickerson, R.M.V. 


- $19 - 


Discipline under statute? Accountant (Eng.) 
¥, 176, Feb. 24, 1977, pp, 2135-214, 


Statements on accounting, auditing and 
professional conduct: a checklist. 
Accountant's magazine (Scot.) v. 80, Dec. 1976, 
pp. 481-2. 


Practising in today's legal climate - viewpoint 
of the auditor. California CPA quarterly, 
v. 44, March 1977, pp. 18-21. 


Accountants! Liability: law and litigation 
New York, Practising Law Institute, c. 1975, 
408 p. (Litigation, Course Handbook 
Series;vno. 79). 


Beleaguered accountants: a defendant's 
viewpoint (Statements in quotes) Journal of 
Accountancy, v: 143, Jan. 1977, p. 81-5 
(Reprinted from American Bar Association 
Journal, June 1976). 


Audit implications of equity funding. 


Law - Minor Sources 


Tas 
Los 


74. 


(as 


(hore 


Vie 


78. 


Thole 


80. 


Si, 


p25 


53s 


84. 


Anonymous 


Nurick, G. 


Johnson, N.S. 


Anonymous 


Odtcault. Jr © REFS “and 
Peterson, G.E. 


Freedman and Key 


Gaudineer, L. 


Kane, R.B. 


-~320 - 


"Discipline of Attorneys in Maryland" (1975), 
35 Md. L. Rev.236. 


"The pervasive disciplinary problems of the 
bar: Pennsylvania's new disciplinary system." 


OMITTED 


Advisors to management: responsibilities and 
liabilities of lawyers and accountants, 
Proceedings ABA National Institute, October 3, 
4, 5, 1974. New York City (1975), 30 Bus. 
Law, 227 (Spec?)issue). 


"Admissions and discipline of attorneys in 
federal district courts: a study and proposed 
rules" (1975), 3 Hofstra L. Rev. 249. 


"Expanding responsibilities of attorneys in 
practice before the SEC: disciplinary pro- 
ceedings under rule 2(e) of the commission's 
rule of practice’ (1974), 25 Mercer L. Rev. 635. 


"Attorney discipline and the first amendment" 
(1974) ..49 N.Y .U.U. Reve. 922. 


"Lawyer discipline and professional standards 
in California: progress and problems" (1975), 
24 Hastings L. J. 675. 


"Standards of discipline for attorneys in 
Colorado and the significance of the code 
of professional responsibility" (1973), 50 
Denver L.J. 207. 


"Disciplinary enforcement problems and re- 
commendations: an Indiana survey" (1970), 
46 Inde tas Lod. 


"Clark Report and the Revised New Mexico 
Disciplinary Procedures" (1972), 2 New Mexico 
Lo Kev. 292, 


"Ethics: the grievance commission" (1972) 
22 Drake L. Rev. 114. 


"Lawyer discipline in Florida" (1970), 44 
PLGe Os es 


85. 


86. 
S7. 
88. 
89, 


90. 


ois 


as 


9S. 


94. 
30% 
JS 
ee 
95. 


99, 


Haddock, D.R. 


Williams, H.G. 


Franck, M. 


Digel, Gil. 


Wright, E.L. 


Murphy, T.J. 


Tucker, M.S. 


Mayer, Jr. F.D. and 
EQric Lik, Dor, 


Clark, T.C. and 
Roberts, S.J. 

Sir W. Boulton 
DUGCON, wWiksg, Ji 
Orkin, M.M. 


Allen, R.B. 


O'Connell, 5.C. 


100, Hulse, W.L, 


- 321 - 


"Legal profession's attempt to discipline 
its members; a critique of the Clark report" 
(1970), Utah L. Rev. 611. 


"New disciplinary code of the Wyoming State 
bart ((19/73)5: 8 “Land G Water Ly Rév..539. 


"New life for lawyer self-discipline: the 
disciplinary report of the Clark committee" 
(1971), 54 Judicature 383. 


"Procedures for disciplining attorneys in 
Virginia" (1972), 29 Wash. & Lee L. Rev. 439. 


"Self-discipline of the bar: theory or fact?" 
CLOT) 0S ALB A al 7 O/ « 


"Short history of disciplinary procedures in 
#LPiors’ 11972) 7 60 411, Bids S26. 


The Private Lawyer and Public Responsibility - 
The Profession's Anmageddon (1972), 51 
Neb, Ls RéV. 3567; 


"Lawyers, judges and the fifth amendment: 
discipline in danger?" (1969), 51 Chi. B. Rev. 13. 


OMITTED 


"Pennsylvania's disciplinary procedures for 
the bar" (1968), 39 Penn. B.A.Q. 484. 


Conduct and Etiquette at the Bar (1975), 
Butterworths, London. 


"American bar association code of professional 
responsibility" (1970), 48 Tex. L. Rev. 255. 


Legal Ethics: A Study of Professional Conduct, 
1957, Toronto, Cartwright. 


"Goals of professional discipline" 37 Florida 
Bar Journal 374. 


"Discipline in the Florida Bar" 38 Florida 
Bar Journal 342. 


"Attorney Disciplinary Proceedings in Illinois, 
Current Views on Recurring Problems" (1961), 
University of Illinois Law Forum 307. 


- 322 - 


101. Haddon, S.E. "History and explanation of Montana disciplinary 
practices" 25 Montana L. Rev. 243. 


102. OMITTED 
103; OMITTED 
104. Hogwood, T. "Supreme Court's power over’admission and 


disbarments: inherent or statutory?" (1973), 
Zo baVIOr La Revi. 606. 


EOS. "Updating the bar. Note on resolution to 
establish a single governing body for the 
English Bar, to be called the 'General Council 
of ‘the’ Inns of Court and the Bar', to be 
responsible for... and discipline. waz 
Law Institute Journal (No. 12) 496. 


106. Anonymous "Disciplinary: tribunals. .1netriplacate') 112 
Solicitors! Journal 647. 


107. Howard dra h.os "Disciplining attorneys for non-professional 
conduct involving alcohol and sex" (1975), 
Arizona State Law Journal 411-33. 


10S etGruntsy, A,D'. "Incompetence of defence counsel in criminal 
cases" (1973-4), 16 Criminal Law Quarterly 
288-306. 

109. "New Disciplinary Procedure" 50 Law Institute 


Journal 499, 


JEAN "Public reprimand (by Board of Bar Commissioners 
of Wisconsin)" (1974), Wisconsin Bar Bulletin 3l. 


tie McCarthy, w. 8. "Grievance and disciplinary enforcement 
activities of the Wisconsin Bar. Fiscal Year 
1974" *(1974), 47 Wisconsin Bar’ Bulletin 25. 


112, "Supreme Court Disciplinary Proceedings" 
(1975), 48 Wisconsin Bar Bulletin 56. 


LES; "Proposed new disciplinary procedures" 50 
Law Institute Journal 499. 


114. "Work of the Disciplinary Board" (1968), 43 
California State Bar Journal, 490-3, 669-74, 
866-9. Meetings held in February § March 
(pp. 490-3), May and June (pp. 669-74) and 
August and September (pp. 866-9). 


= 325 - 


lao, Ciark,; 7.C, "More Effective Disciplinary Enforcement - A 
Beginning" (1968), 40 New York State Bar 
Journal 407-11. 


116. Allen, R.B. "New horizons in professional responsibility" 
(1972), 52 Nebraska Law Review (No. 1) 24-34. 


117, "News-National. Complaints against lawyers" 
(1976) 2 Legal Services Bulletin 95. 


118. "Discipline" (1976) 30 Washington State 
Bar News (No. 6) 6. 


19. "Disciplinary Committee" (1975) ,29 Washington 
State Bar News (No. 1) 31. 


420. "Disciplinary Committee" (1975) ,29 Washington 
State Bar News (No. 2) 28. 


Zi, "Disciplinary Committee" (1975), 29 Washington 
State Bar News (No. 3) 33. 


223 "Disciplinary Committee" (1975) ,29 Washington 
State Bar News (No. 5). 


123. N.S.W. Parliamentary Debates, Legislative 
Assembly, 7/10/76, Grievance Debate, 
pp. 1636-39. Delays in Legal Transactions, 1976. 


124. Griffith, £.1. "The public comes first in professional 
discipline" (1976), 48 N.Y.S.B.J. 100. 


1273, Advisors to management: responsibilities and 
liabilities of lawyers and accountants. 
Proceedings ABA National Institute October 3, 
4, 5 New York City (1975) 30 Bus. Law. 227 
p. (Spec. issue). 


126. Leach, P.A. "New look in disciplinary enforcement in 
England" (1975), 61) A.B.A.J. 212. 


127. Gardner, L.f. "Report on disciplinary enforcement in New 
Hampshire" (1974), 15 N.H.B.J. 199. 


igs, Midjer, J.iL. "The Disciplinary Jurisdiction of Professional 
Tribunals" 1962 Modern L. Rev. 


129. Gordon, D.M. "Professional discipline" (1969), 4 U.B.C. L. 
Rey. 209; 
130. Coldstream, G. "Professional standards, ethics and discipline 


in England" (1970), 56 A.B.A.J. 237. 


~ oe. | 




















































5 LOL Alto hdagaedeehall culantiqisetO eth Lina on eat 
ut goesd AnoyX well 06 » Seana “a atte paige by tas 
Ob fiairret ies esas 9) 
ie ad fe ion a: i, TY ae ea 
vollidienoqac: Llanolergto% “ne Bie ‘watt pe ‘ce 
‘chek €T olf) walvem. wad 2) canes, Slain ai ee io, ieee 
y es me ; ae (be 
wpa, aoivgn atothealy@od "gana wr Tad 
a gebre Lbull sedrreea danas ds oe Stwty 
% Raye Ni Phong Re a xy 
era? noggadiaat Oe (aver) Vanit@igasa” ee At Aas 
ttpaetih ene ei Mote: ees, 
| na ene geanths aie thu 
w43?e wise Rl he (ENR) oe o9 it Demi P oo 
: LE CL ORME Che, eile Oba ind arid 
responsible! for is Peg a sii 
bia a cl rs a7) "9557 Lad “eunerbicuie HL ened Wee 8 
SES OW) awe wal eoere) ) . i 
: ay SOinline hatin 
redvpe Oo .téNVaD etn SS LT eral in Gtr 
sy (% OM} owe Met otnae, 
aoc: “Ty ar wining scion rota 
vodon ten @f7CUVGL) Mom Rrerewrertr trier alsaheot | 
ir: OV Dice Beet Bae ae | 
S20oal 2400600 Mie —apry ote BiH Pel sd i 
esadtatl eonnyvyerta eT has Pitenes its t oy ne a! 
‘i ar deaod dente: 08% BER Ay te ay as a , 
ie me ey H/F 
rong «i 3eakd oan 0 SS NTS Ving tune s t ; 
oy 2. V4 a) , (ObRibia eae tone ae 
2 ' fhanwaqvaws DOO ERE IG, Gy ard of 
etme pemoss ban. eTeyeg atin vert) Fema ah eee 
- tern stigent Lemoktat, AGA, beth i 
meetin dt eal OF CaV@L) poate lade pe ‘air 
(Qi wee ni ft Bos. 
ADTA" coe * ‘1 7 
i‘reaerro’t veenilqi seh ol dal ‘pe —" ey? 
oi AA bOS ea) oneal op anaes it 
Ly/o) as 
wall wi treme tortie Vt is ary tbs no aca =P dy 
gor Lac ty fii nA Ly 
aw bth bby sourn 1 ago " 
Leazctex4 40 nulso tbe ian “crterqdonde a oppress a8 
vost ol tepebett, ele" vhs nanary 
014 "ogni State 
‘ GoCt) “weligt gagaol eager Fe 
we) 40Be Pld 
MUIAT, BG 
atitetoeib bra sobtse | ebtabnage leaol | 
af .U.A.ULA 82 | (HON) "heat gee at 
a ': 


BS ie te . _—o ee 


- 324 - 


TABLES OF DISCIPLINE ACTIVITIES 


BY PROFESSION 


. Ne ah 
anil i i 
hil i» apts 











‘Roar 
bi a 


Vas P at ; Fi ; 5 7 : * v ; eS e r by ¥ ' : ih m “w 

| a PRB cL eet ACR a) Pana MULTE Nu NUMMER ate LN 81 
an CRE Tit aeaniy Weg ari A ieee SU a ae ‘ 
wes oy i 4 ml fot A yy, ae 7 Ye eo ie ’ Oy ety ia 


1 Pi) he ; an : ee - Mh we ‘ nL; rd ' ’ ra 7" As aN 4 rea 
Py ul t> ' 7 ia :. nr Sin mike 
















Mie i) 
eh 
) A * a nu ee iT eis 
Hs VOR AL. a 
¢ y : fi : TAloP LA ao) : 
fi J i Yat ‘ee i ah ; 
' i f cary! Hoan oa A ». a i a. 
Rew Le hy i oe at eel S ty 
i an ha wl i ; i, naead ee 
aan a yD Be (o : i ae : a : t iy 7 
' 4 ; a i] May * Wy nt) j i} Wine * T [ ihe 
a . : , 
; ‘thay Rey : 
Pan \ ee " 
oy f wird 
iti I 
ira A 


t 
t 7 ¥ = iy , fi 
ise 
e's LU ‘TP i G 
' F y re : 4 wa ‘ 7 1 ‘ 
i ° ’ 4 7 fh ’ 
1 2 @4 i a r i 
i ; i ‘ 
’ i ; 
z j a j i i 2 
‘ ‘ oF 
\ | % of 
? : yor ’ 2 (< 
} ; re af 
, ? ¢ e 





i i 
p ‘ i 
t ‘ i 
‘ 
i: : 
. i 
‘ ; 
’ 
: 7 
uy ’ 
= 
. 
1 
f 
’ of 
5 ' 
; ; be 
7 n ; 7 ne . 
, 7 
haa yy a -_T 


TABLES OF DISCIPLINE ACTIVITIES BY PROFESSION 


CONTEWN Ys 


TABLE I 


Law Society of Upper Canada Public Complaints 
November 9, 1977 - December 9, 1977 


TABLE II 
Law Society of Upper Canada Comparative Statement 
of Final Count of Discipline Complaints Broken 
Down into Various Categories 

TABLE III 
Law Society of Upper Canada Random Sample of 
Closed Files Indexed Under Heads Indicated on 


Charts (1975-1977) 


TABLE IV 


Law Society of Upper Canada Invitations to Attend (1976) 


TABLE V 
Law Society of Upper Canada Formal Complaints 1976 
TABLE VI 


Law Society of Upper Canada Invitations to Attend by 
Cause of Invitation (1976 and 1977) 
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Law Society of Upper Canada Formal Complaints by 
Cause of Complaint (1976 and 1977) 


- TABLE VIII 


ICAO Members Expelled and Suspended by ICAO 
Retaining PAC Licence (April 1968-December 1975) 


TABLE IX 
ICAO Subjects of Complaints Received (1975 and 1976) 
TABLE X 


ICAO Cases Before Professional Conduct Committee of 
ICAO 1975-1976 
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TABLE XI 


ICAO Complaints Handled by Discipline Committee 
(January 1972-December 1976) 


TABLE XII 

PAC Discipline Cases - January 1 1975-August 5 1977 
TABLE XIII 

Incidence and Disposition of Complaints to PAC 
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Certified General Accountants Association of Ontario 
Discipline Procedure (January 1976-May 1977) 
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O.A.A. Professional Conduct Committee Complaints, 1975 
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IN THE INTEREST OF COMPLETE CONFIDENTIALITY, 
CERTAIN DATA HAVE BEEN OMITTED FROM THE 


PUBLISHED VERSIONS OF THE FOLLOWING TABLES. 
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TABLE II 
LAW SOCIETY OF UPPER CANADA 
COMPARATIVE STATEMENT OF FINAL COUNT OF DISCIPLINE COMPLAINTS BROKEN 
DOWN INTO VARIOUS CATEGORIES 


For the Twelve Months ended December 30, 1977 








New Categories (7) first introduced in 1976: TOW 1976 Recount TOTS 

Pak 1276 
Real Estate 405 644 530 
Corporate Commercial 2D 62 54 
Estates 130 174 172 
Criminal 35 47 48 
Litigation ‘ 285 255 341 
Family Law 139 175 206 
Other areas of law not encompassed by above 80 79 Ti 


Old Categories retained: 


Referred to Bencher 68 56 82 29 
Communication - Failure to properly explain 224 174 287 255 
Delay with justification 95 236 200 150 
Delay without justification 145 261 PSS 27, 
Fees - complaints about fees 158 186 257 158 
Law (1) Solicitor's Negligence 69 74 LS 66 

(2) Any other question of law 224 5535 338 285 
Misrepresentation 8 25 22 14 


Complaint not represented by solicitor 
complained of and needs to be 
advised of rights; Complainant ad- 


vised to ascertain his rights 47 95 78 47 
Complaints from lawyers against other 
lawyers 105 83 129 64 


Rule 32 Unpaid accounts - failure to pay 
debts incurred to public officials, 


agency accounts and other lawyers DS) 51 eo 
Rule 32 Duty to meet financial obligations 53 53 52 nil 
Rule 7 Failure to honour an undertaking 21 10 29 i 


Rule 14 Borrowing from clients and 








investing clients' money 5 Zi 1 nil 

Passed away 70 85 nil 

Lending money to a client nil nil nil 

Legal aid matter 10 22 16 8 

No basis for complaint 190 UR Ff 231 162 

TOTAL INDEXED COMPLAINTS 2591 5509 3467 1469 
1974 1149 
1973 1164 
1972 1110 
1971 1013 


NOTE: Some complaints are indexed under more than one heading: The actual number 
of individual complaint letters received was: 1977 1510 
1976 1587 
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PRIOR ENCOUNTERS WITH THE DISCIPLINE COMMITTEE IN PERIOD JULY 1969-NOVEMBER 1977 
FOR MEMBERS APPEARING BEFORE IT IN 1976 


CHART B 
Case No. Year Nature of Complaint 2 Disposition 
i None 
2 None 
3 1971 Failure to reply Not established 
1973 Failure to reply Reprimanded in 
Discipline Committee 
4 1975 Failure to diligently pursue action Not established 
5 None 
6 1974 Invitation delays in handling a 
complaint from his client to Law 
Society 
7 1972 Failure to reply, failure to honour Reprimanded in 
undertaking - similar Discipline Committee 
8 1977 Failure to reply and failure to keep Complaint abandoned, 
his client fully advised new complaint sworn 
1978 
9 1974 Failure to file Form 2 Report Adjourned sine die 
undertaxing to file 
1973 Misappropriation $1000, improper Reprimanded in 
books, similar Discipline Committee 
10 1974 Failure to file Not established 
1974 Overstated to Legal Aid services Reprimanded in 
rendered under plan similar Discipline Committee 
and undertook not to 
be on legal aid panel 
for 10 years. 
{9735 Failure to reply Reprimanded in 
Discipline Committee 
1970 Abuse of legal aid Reprimanded in 
Convocation and Costs 
11 1970 Failed to maintain proper books Reprimanded in 
(similar) Discipline Committee 
12 1977 Failure to follow clients instruc- Reprimanded in 
tions Discipline Committee 
and costs 
1975 Failure to reply similar Reprimanded in 
Discipline Committee 
1% 1972 Invitation - Ruling 2 was impressed 
upon solicitor 
14 1972 Failure to reply similar Dismissed 
15 None 
16 None 
i? 1974 Failure to follow client's instruc- Suspended 3 months 
tions - misled clients same and costs 
Failure to reply - same 
1973 Failure to reply - same Reprimanded in 
Convocation and costs 
1972 Failure to reply - same Adjourned sine die 
Solicitor to file 
reply 
L976 Failure to maintain proper books Reprimanded in 


Discipline Committee 


18 


ve 


20 


a 


Ze 


25 


24 


25 


26 


Oe | 


28 


29 


30 


a 


34 


ao 


1976 Summary 


1969 


None 


VOR? 


1974 


1972 


1970 


1969 


None 


None 


None 


None 


None 


None 


None 


None 


None 


None 


None 


None 


1974 


my 42 2s 


Failure to maintain sufficient funds 
in trust account 


Failure to reply and carry out client Reprimanded in 


instructions 


Failure to honour undertaking 
Failure tosneply 


Failure to reply and failed. to 
report, to his citents 


Failure to reply 


Invitation - Lawyer reprimanded 


for his tardiness 


Failure to reply 


Discipline Committee 


Not established 


Reprimanded in 
Discipline Committee 
Reprimanded in 
Discipline Committee 
and costs 

Decision reserved 
and gave under- 
taking 


Not established 


18 or 55% had not appeared before the Discipline Committee in the past. 


15 or 45% had encountered the Discipline Committee before 


aes = 


PRIOR ENCOUNTERS WITH THE DISCIPLINE COMMITTEE FOR MEMBERS APPEARING 
BEFORE, TT IN) 1977 


CHART C 
Case No. Year _ Nature of Complaint Disposition; 
1 None 
2 None 
3 1976 Alleged lawyer involved in Not established 
agreement to collect deductible 
portion of Error's and Omission 
Insurance 
4 1972 Invitation ~- lawyer wrote letter to 
complainant that was a threat and 
not in good taste. 
1969 Invitation - to discuss lawyer's 
advertisement in Reports 
5 1976 Failure to reply Reprimanded in 
Discipline Committee 
and costs 
1975 Failure to reply Reprimanded in 
Discipline Committee 
6 None 
ag 1975) Failure to account to client for Reprimanded in 
money owing Discipline Committee 
Failed to follow Regulations with and costs required 
respect to trust funds and book toptile audited 
and records financial state- 
Failed to cooperate with Law ments for 3 years 
Society auditors 
Failed to reply 
1974 Failure to file Section 20 of the Not established 
Regulations 
1973 Failed to account to client for Not established 
money which he had in his trust 
bank account 
OWA Fanlure to reply Reprimanded in 
Failure to tile for 2 years Discipline Committee 
Discipline Committee 
concerned about 
lawyer's alcoholic 
problem - ensure he 
continue treatment 
1970 Failure to Reply Reprimanded in 
Discipline Committee 
Lawyer gave under- 
taking not to receive 
funds from clients 
on trust basis 
1967 Failed to reply, failed to report Lawyer failed to 
failed to pay Law Society costs and appear - Discipline 
failed to account to client Committee recommended 


lawyer be disbarred 
Convocation referred 

matter back to Committee 
Discipline Committee 
recommended that Lawyer 
undertake to work for 

his counsel as an 

employee and not to 
practice law in any 

other way without obtaining 
Discipline Committee consent 


= Ala 


DESO ee Male 2 


Case No. Date Nature of Complaint Disposition 


fi 1967 Failed to maintain proper books and 
records insufficient money in trust 
account, failed to deposit trust 
money in trust account. 
8 None 
9 1975 Failure to maintain proper books and 
records, failed to record in his 
books remittances from legal aid, 
borrowed from clients, insufficient 
money in trust account to meet 
obligations, failure to file. 
10 None 
Lea 1974 Failure to file, s. 20 of 
Regulations, lawyer gave explanat- 
ion which was accepted by 
Discipline Committee 
Ty None 
13 1973 Failure to reply 
14 None 
15 None 
16 1974 Failure to file 
17 11975 Invitation - outstanding discipline 
costs unpaid - lawyer signed letter 
directing legal aid to pay Law 
Society out of fees owing to him 
by Legal Aid. 
1975 Razlure to file 
1971 Failure to maintain office facilities 
so that his clients could communicate 
with him in a professional manner, 
failure to report to clients and 
failure to protect their interests, 
failure to file statement of public 
accountant. 
1970 Failure to reply and failure to 
follow client's instructions 
1969 Invitation for failure to reply. 
1968 Failure to reply and failure to 


carry out client's instructions 


Reprimanded in 
Convocation 

and costs and 
quarterly audited 
statements. 


Reprimanded in 
Convocation and 
costs and monthly 
filing requirements 
re trust accounts 
and quarterly 
audited financial 
statements for 

2 years. 


Not established 


Complaint 
established - 
secretary to 
follow up 


Complaint established 
Discipline Committee 
decided to take no 
further action. 


Not established 


Reprimanded in 
Convocation and 
costs 


Reprimanded in 
Convocation 


Reprimanded in 
Discipline Committee 


1977 


Case No. 
18 
19 


20 


an 


Ze 


23 


SUMMARY : 


ll er 46% 


12 or 52% 


H25 - 


LOL ‘a Pp. 3 

Date Nature of Complaint Disposition 
None 
None 
1969 Invitation to discuss his adver- 

tisement in Reports 
None 
1976 Invitation - Solicitor had failed 

to pay for parking tickets for 

which he was responsible - 

Discipline Committee felt his 

conduct was improper 
1976 Failure to communicate with client Reprimanded in 


his progress on her case. Discipline Committee 


had not been before the Discipline Committee on other 
occasions. 


had appeared before the Discipline Committee on other 
occasions. 
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MATTERS DISPOSED OF PURSUANT TO 
S2°°35°0F “THE -LAW"SOCTETY ACT * C1976) 


CHART D 


October, 1976, Convocation designated the Standing Committee on 
Discipline as the Committee of Convocation to inquire pursuant 
to s. 35 as to whether a lawyer was incapable of practising law. 


Committee found the member incapable of practising law by reason 
of mental illness and recommended her rights and privileges as 
a member be suspended. 


Sole practitioner, in ,» called 1954, medical evidence 
was given indicating the member suffered from paranoid 
schizophrenia. The member had delusions of grandeur. She 

felt she was being persecuted by certain persons. 


Other matters for which the member appeared before the Discipline 
Committee (back to July, 1969) 


(a) 1973 failure to file (Reprimanded by Discipline 
Committee) 


(b) 1970 failure to reply (Reprimanded by 
Discipline Committee). 


* ThetLaw Society Act, PRS.0." 1970; -e. 238 


35. If a member has been found pursuant to any Act to 

be mentally incompetent or mentally ill, or has been found 
after due inquiry by a committee of Convocation incapable 
of practising law as a barrister and solicitor by reason 
of age, physical or mental illness including addiction to 
alcohol or drugs, or any other cause, Convocation may by 
order limit or suspend his rights and privileges as a 
member for such time and on such terms as it considers 
proper in the circumstances. 


nee < 


CHART E 


MEMBERS STRUCK OFF THE ROLLS - 1945-1976 


1945 
1946 
1947 
1948 
1949 
1950 
1951 
11952 
1955 
1954 


NONOWFOFRNWAW 


10 year Totals: 26 


11955 


PRON AIWN 


we 
 ) 


wn 
ie) 


(2 resigned) 


resigned) 
resigned) 


NFP RWW DWWD OD 
oy es 
a be) 


(2 resigned) 
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TABLE VI - LAW SOCIETY OF UPPER CANADA 
INVITATIONS TO ATTEND BY CAUSE OF INVITATION 


(1976 and _1977)* 


Ruling 14 (Borrowing from clients) °4 


*Delay 
Breach of Ethical Rules 
*Failure to Communicate 


*Failure to Appear in Court 


Failure to Answer Law Society Correspondence 
(R720) 


Breach of Undertakings 


*Negligence 

*Failure to Follow Instructions 
Advertising 

*Incompetence 

Conflict of Interest 

Other non-competence 


* Source: Table IV 


n= 56 
1976 


20 


POO 


OrFONN W 


n = 66 
1977 


oe 


POrFWON 


n 


= 122 


TOTAL 


Sy. 


Rr rR UND Ww 


* 
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TABLE VII - LAW SOCIETY OF UPPER CANADA 


FORMAL COMPLAINTS BY CAUSE OF COMPLAINT 


(1976 and 1977)* 


Ethical breach 

Breach of trust 

Misappropriation of funds 

Failure to Reply to Law Society Letters 

Failure to file annual accounting 
reports or maintain required books 

Breach of Undertaking 

Advertising 

Ruling 14 (Borrowing from clients) 

Failure to communicate with client or 
follow instructions 

Total disregard of practice 


Source: Table V 


1976 


HD OO 





1977 


OWOW 








iS 
TABLE vViIf 


ICAO MEMBERS EXPELLED AND SUSPENDED BY 
ICAO RETAINING PAC LICENCE (April,1968-December, 1975) 


Members expelled by 1cao 4) 2 


Members suspended by ICA 


(a) 


(1) 


o (>) 4 


One expelled for repeated failure to respond to letters on 
professional conduct matters, Other expelled after disciplinary 
hearing where more evidence available than was available for the 
prior PAC hearing. 


Each of four suspended members will be eligible for reinstatement 
upon completion of cducational requi:rements, at which time 
suspension order will be rescinded. 


Source: Letter from Peter Yardley (Director-Ethics, 
I.C.A.0O. to P.O.C. (October 11, 1977) and letter from 
Yardley to P.O.C. (January 6, 1977) 
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“TABLE Ik 
CHART A 


I AD, 


Subject of Complaints Received 
(1975 and 1976)* 





%  (n=200 approx.) 


Professional Standards 17.50 
Tax Evasion .90 
Breach of By-laws 15.25 
Failure to Respond to Professional Conduct 
Committee letters 1. 
Criminal conviction . 45 
Objectivity (independence) 45 
Advertising Solicitation 26.59 
Fees 3.00 
Retaining books, document s@ 5..60 
Promptness of service 13.00 
Confidentiality . 90 


Failure to settle debt i 
Professional courtesy 5 
Doubt as to honesty, propriety of actions 5.85 
Legal actions, not yet resolved 4 

0 


*Source: Letter from Peter Yardley 
(Darector-Ethics, 1.C.A.0.) to 
PJO.C. (October 11, 1977) 


NOTE: The following notes were included in Yardley's October 11, 1977, 
letter. 


i. The Institute has no jurisdiction over fees; these cases, which 
are investigated, may contain allegations such as failure to do 
the work for which a charge has been made. 


Se The retention of a client's books and records is discouraged by 
the Institute; a member may have a legal lien on such material, 
however, and if so it is not interfered with. 


3. This includes complaints about lack of communication between 
members, and failure to provide information to a successor. 


oe There are a number of cases where we are aware of civil court 
proceedings, where the actions of members have been complained 
of. In such cases we follow up on gathering information but, 
based on legal advice in each case, we do not usually take action 
on a case which is sub judice. Unfortunately, some of these 
cases take considerable time for resolution in the Court. 


= ASde 
TABLE IX 
CHART B 


INSTITUTE OF CHARTERED ACCOUNTANTS OF ONTARIO 


Sources of Complaints Received 1975 and 1976* 











Clients Ps 
Other Members 36 
Third Parties 6 
Staff 30 
Self-Reported 3 
LO0zS 
- Source: Letter from Peter Yardley 


(Director=btnies, 1.C.A.0.) “co 
POG. (UChOper -LLs, a7 7) 


** NOTE: All percentage figures are approximations based on 
Yardley's personal detailed analysis. The figures do not 
take into account possible duplication (e.g. member reports 
a matter already noticed by staff; two independent members 
report same complaint) 


= 4S = 


TABLE IX 
CHART C 


LO tre We 68 


Sources of Complaints by Subject Matter of Complaints 


(1975 and 1976)* 
Complaints received 


on this subject 


Other n = 200 

Clients Members Staff approx. 

% % % % 
Professional standards 20 13 5 Re es 
Tax evasion - 50 50 ~90 
Breach of by-laws - 12 85 ns 
Failure to respond ~ - 100 1.35 
Criminal conviction ~ - 100 ~45 
Objectivity 100 - ~ ~45 
Advertising/solicitation - 57 38 26.50 
Fees 100 - - 3.00 
Retaining books 100 ~ ~ 3.60 
Promptness of service 93 7 - 13:00 
Confidentiality 100 ~ - .90 
Failure to settle debt 66 33 - 1.35 
Professional courtesy 1s 85 - 5.85 
Doubt as to honesty,propriety 23 38 38 5.85 
Legal actions not resolved 22 - 1a * 4.05 


Source: Letter from Peter Yardley 
(Director-Ethics, I.C.A.0.) to 
P.O.C., (GQctober 11, 1977) 


The cross addition does not always total 100%, since this is 
a partial table and there are a few cases where time has not 
allowed of identification of source. 


** 


KEK 


~ "A365 3= 


TABLE IX 


CHART D 


LC.A.O. 


Complaints Received by Firm 
Size of Professional Complained Against (1975-1976)* 


oe 





Sole proprietors 29 

Small and Medium sized firm** 43 (approximately evenly 
LaLee tirms.** ZF divided) 
Members not in practice 3 

Students 2 

Not identified hed 


Source: Letter from Peter Yardley 
(Director-Ethics, I.C.A.0.) to 
Proce  ulGctopery! Wearg77 ) 


Yardley notes that there may be a bias to overrepresent individuals 
as complaints are made and taken up with members as individuals. 


Yardley classifies firms of 1-3 partners as "small", and 4-30 
partners as medium. He estimates that each of these categories 
comprises 25% of I.C.A.0O. members in public practice. 


Yardley classifies firms of 30 or more (or normally 50 or 
more) as "large''. He estimates that 8-or 10 such large firms 
account for 40-50% of I.C.A.O. members in public practice. 
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TABLE X 


CHART A 


1S ee Oe 


Cases Before Professional Conduct Committee of I.C.A.0. 1975-1976* 


RR 





1975-1976 
Conduct and competence 43 
Advertising and solicitation 59 
Breaches of By-law 97 ** 10 
Delay in transfer of records or information 8 
Non-members using designation s| 
Interpretations of rules and by-laws and 
other opinions requested by members 36 
Recommendations to Council*** 10 
Name approvals 18 
Part-time office approvals Zz 
Miscellaneous 29 
190 








Source: I.C.A.0. Report of Committee Chairmen for supplement 
to the annual report of the President and Council for the 
year ended February 29, 1976. 


97 No practising member shall offer employment to any person who 
intends to apply for registration or re-registration as a student, 
and no applicant shall be registered or re-registered 


(a) umless the office of the practising member in which the 
applicant is to be employed is, in the opinion of the council 
(such opinion to be secured in advance), qualified to give him 
proper practical experience and instruction, or 


(b) if as a result of such registration or re-registration the 
total number of students employed in such office would exceed 
three for each member or for each eligible licensee, as the case 
may be, in such office, or such lesser number of students as may 
be set by the council in particular cases; students who have 
completed the required period of service and have written the 
final examinations shall be excluded in determining the number 
of students permitted. 


Includes the provision of assistance to Council in the 
drafting of Council Interpretation CI204A -- Objectivity 
in Audits Under the Election Finances Reform Act. 
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TABLE X 


CHART B 


Ee Grwtt. Of 


Results of Consideration by Professional Conduct Committee (1975-1976) 


oe 





Member charged - subsequently expelled 
by discipline committee OP 


Member charged - subsequently suspended 
by discipline committee Le. S 


Member charged - subsequently reprimanded 
and required to take courses by discipline 
committee 93-7. 


Admonished informally by professional 
conduct committee 12.9 


Errors infinancial statement presentation 
pointed out by professional conduct committee 12.9 


No cause for action 19.4 


No jurisdiction (referred to another 











provincial institute) ara 
Pending at end of 1976* 25.48 
100.0 

* These cases were pending at the end of 1976, either awaiting 


investigators' reports or awaiting information on the 
outcome of Court actions. Some of these cases, relating to 
Court action, were still not disposed of at the end of 1977. 


Source: 
Letter from Peter Yardley, Director-Ethics, I.C.A.0. dated March 21, 1978. 
Yardley bases this information on an analysis of approximately 


80% of the "professional standards'' cases in 1975 and 1976 
Calendar years. 


hey viv hs 


Thirteen members and two students attended before the 
committee during the year as compared to seven members in 
the previous year. In four cases that arose, after pre- 
liminary consideration by the full committee of the cir- 
cumstances of the complaint received, special investigators, 
chosen from the committee's panel of investigators, were 
appointed to carry out an investigation of the member's 
practice, 


With respect to six of the matters considered by the 
committee, charges were laid against the member involved 
and with respect to seven other matters, informal admonish- 
ments were administered, 


The sub-committee structure that was established within the 
committee in the previous year assisted greatly in improving 
the efficiency and effectiveness of the committee and in 
easing the strain of the heavy workload. Accordingly, this 
structure was continued during the year with some re- 
arrangements of responsibilities in an attempt to equalize 

the workload. The responsibilities of the four sub-committees 
are now as follows: 


ly matters of objectivity, solicitation and retention of 
records; 
2. recommendations to Council with respect to part-time 


offices, offices of convenience and name approvals; 
Bi matters related to advertising and recruitment; 
4, matters related to competence and conduct. 
Unanimous decisions of a sub-committee are considered by the 
full committee and are normally ratified without variation. 
If a sub-committee is unable to arrive at a unanimous decision 
the matter is referred to the whole committee. 
This year, for the first time, the right to appeal a decision 


of the Appeal Committee granted by a by-law change in 1972 


was exercised by the committee and its appeal was successful 
Ww 


Table XI (Charts A and B) presentsdata about the activities of 


the discipline committee. 


nde 
TABLE XI 


CHART A 
1.C.A.0. 


Complaints Handled by Discipline Committee January 1972-December, 1976)* 








(a) Origin of Complaints (n=30) n 
Institute Action** 9 
Members (or firms) 10 
Clients 6 
Staff (breach of by-laws) 3 
Law Society Z 

30 

(b) Category of Complaints (n=30) n 
Professional Standards 17 
Tax Evasion or other offences under the 

Income Tax Act 5 
Breach of by-laws a 
Failure to respond to letters on 

professional conduct 
Criminal conviction 
Lack of independence in an audit 

engagement 1 
Advertising/solicitation 1 

30. 


1 
(c) Persons Accused before Discipline Committee by Year of ualification. 


Firm Size, and Category of Complaint 


(1) Sole Proprietors (n=13) ails. Year of Qualification 
Professional standards 9 L9SS) = 1 
Tax related convictions 3 1937 - 1 
Failure to respond to letters re L947 say | 
hoe TO50 2 ar ed 
1945). real 
1954 - 2 
1958. =~, 1 
1962 - 1 
1965 - 1 
1966 - 1 
(ii) Small practices*** (n=5) n 
Professional standards 5 1944 - 1 
5 1947 - 1 
T3950 = 1 
1960 - 2 
kkk 
(iii) Medium-sized practices (n=5) nite 
Professional standards - 1 1948 - 1 
Advertising/soliciting 1 1950 - 1 
Breaches of by-laws Boe Tesseas, 1 
aoe *b95Ziere 2 


- 444% 


(iv) Large firms (n=1) 


Objectivity (independence) LOS Oi yan deh 


(v) Members not in practice (n=6) 


n 
1] 
n 
Tax related convictions 2 
Associated with false statements 1 1956 - 
Associated with false declarations J 
Theft, forgery 1 
Fatlure<to trespondiito letters 1 
6 


_ 
OO 
ui 
[oe) 
1 
ee 


(d) Disposition of Disciplinary Proceedings 








Members expelled 8 
Members suspended 9 3 
Reprimanded and required to take 

educational courses ie 
Reprimanded 5 
Allowed to resign I 

hs 
= Source: Letter from Peter Yardley (Director-Ethics, I.C.A.0.) 


to"P;0°C) (October It.--1977) ‘and’ hetter*firom Yardley to P.0.C; 
(January 6, 1977) 


**'“s SHVESt Peatlon OL members 2nVOvyed. INeAcClanl@CeAcceDLance Casen 
published reports of court decisions brought to attention of 
Professional Conduct Committee by staff : though some of these 
may have been noted first by others) 


KKK 


i Yardley notes that year of qualificatim usually indicates length 
of time member has been practising although may be exception 
where member returns after an absence, 


2 Yardley notes no demographic pattern in these complaints: as 
a substantial proportion of membership practises in Toronto mary 
complaints come from that metropolitan area but complaints are 
received from'virtually all areas in which members practice". 


3 Yardley notes that many of the suspended members must complete 
special educational courses or face additional period of 
suspension until courses are complete. 


4 Yardley notes that costs of the disciplinary action are 
charged to the member disciplined "in most cases''. Two of 
these dispositions (expulsion, suspension) are currently 
under appeal within Institute's appeal procedures. 
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TABLE XI 


CHART B 


TGs Ua 


Complaints Handled by Discipline Committee (Calendar Years 1975-1976) 


(a) Origin of Complaints (n=15) n 





Institute Action 2 

Members or firms 3 

Clients 6 

Staff (breach of by-laws) a 
Law Society = L- 

| LS 

n 


(b) Category of Complaints (n=15) 





Professional Standards 7 
Tax evasion or offences under 
the Income Tax Act 2 
Breach of by-laws 3 
Failure to respond to letters 2 
Solicitation 1 
15” 


(c) Persons Accused before Discipline Committee by Year of 


Qualification Firm Size, and Category of Complaint 


No information available. 


(d) Disposition of Disciplinary Proceedings (n=15)_n 


Members expelled 

Members suspended 

Reprimanded, required to take courses 
Reprimanded 


— 
UU NwW Pp 


Source: 
Letten, from Peter Yardley, Director-Ethics, §F.C.AjOv> March, 21, 1978. 


Yardley notes that it might be misleading to attempt to 
correlate statistics on professional conduct matters 

(Tables IX and X) with discipline committee activities 

for the same period. He notes that the Institute has 

had a history of delays ''due to requests for adjournment 

made by defence counsel which Institute counsel has 

advised should be granted". He indicates that there is some- 
times abnormal delay therefore, between the laying of a charge 
and the hearing of the charge by the discipline committee, 
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TABLE XY 


SOCIETY OF MANAGEMENT ACCOUNTANTS OF ONTARIO 


Complaints Before Professional Conduct Committee 
(since September, 1973)* 


(a) Complaints Against Registered Members (n=3): 









On accused's 
undertaking to 
desist, no 
further action 


Accused contacted 
by PC .-agreed 
to stop such 

activities 


member used designation in 
soliciting business from 
other members 





























Informal 
reprimand (no 
complaints 
since) 


Member accepted position as 
a company onmptroller - left 
employ one week later 


Member's explana- 
tions logical 

"but P.C.G.eTrepri« 
manded him on basis 
of not being very 
professional" 












Member is also a C.A. in public 
practice-convicted of not 
remitting payroll deductions 
[NOTE: This is Case #11 of 

the Public Accountants Council 
discipline cases. ] 


Awaiting word 
of ICAO - PAC 
action - file 
not closed 











(b) Complaints against non-members (n=2): 


ie Claiming an R.I.A. designation No proof ever File closed - 
submitted no action 


2 Claiming R.I.A. designation No further comp- No action 
on curriculum vitae after laint received 
suspension for non-payment and accused did 


of fees (reported by R.I.A. not apply for 
where accused had applied reinstatement 
for employment) 
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(c) Complaints against students (n=8): 


n 
Cheating on examinations (all pending) 
4 
Attempting to procure regis- 2 (student dropped out of program 
tration by fraud (submitting or deleted for non-payment of 
false marks; claiming more fees) 
credits than he had) 
Using designation "'R.I.A." 1 (Error was that of employer- 
on business cards charges dropped - student 
. Since cancelled out of program) 
Conviction of criminal 1 (Would have to satisfy Council 
offence (break and enter) of fulfillment of professional 
ethical responsibilities before 
being registered - deleted for 
non-payment of fees in interim) 
z Source: Notes prepared for meeting with Professional 


Organizations Committee by Society of Management Accountants 

of Ontario, August, 1977. The Society notes that ''Some 

phone calls have been received by the Executive Director but were 
not followed up by complaints in writing. These have involved 
non-members almost entirely. No recollection of any incompetence 
of members alleged." 


459 = 





VdT 1t0,991T 
Io.yeuTsr1oy x 













































UOT 
~eBottqnd sjuem~pouttdtostp 


uosied Le[noti1ed e& Fo 
soweu SuTysttqnd jou ut 


























SZ6I ‘3sn3ny 


SLOsUuTsSUS 











Pe70N OddV FO soanpesord JO WITF O8re7 “% 
ay} ynoge jutTetduo) 
"Qae y Sitegsy [euor 
so[ni ieyM Bututeldxs -ssojorg pue [eso] (ssoutsnq 03 SL61 ‘AtIne 
VdT t0300aTq Aq JO 10zDeITG Aq Teuotityoes1d 0} }999TYDIe 0} 18339T) WITT 
! puewtider reuwto;,uy UOTLEBTISSAUT eTos SUTSTJLOApe Isdoidwy SuTLeeuTsue uMTpop “9 
pssso0id 
pue pireog 
UOTIeIASTSOY (WAIT SUTLeouTSuUe 
Y2IM JuTeTduos pue jueutretduos SL61I ‘SZ ounce 
TewLoy Teyst3er usem190q oTqqenbs Auedwuos 
qutetduos 02 po TAUT WITF SUTZTNS ssoutsnq) zonpuod | qusudoTeaep 
PoeATeM UeUTeT MUO) queutetduo) -uod [[euls ssoutsnqg TeoTyIEUn OF Lakme] S 
auo tox pettdde 
9934 TuNIOD pey A[Tuo oroymM 
sotyyg UOTIeUSTSep IssuTsUa SL61 ‘Ttady 
pue o9T}.eIg SUT][NsUuOD B3UTWTeTO 
AYTINS ION poreptsuo) UT jONpuOD stedordwy LesuTsug v 
9927 TuMO0) ()¢ 
A1T) Aq peatosor sorTy4g pue (q)g suotzeTnsoy S461 ‘ounc 
- uote LOYyZINF pue sdTIeIg JO UOTIETOTA pue 
ou - snoTies ON peteptsuoy) 4seiIeqUul JO szZOT[FuoD) LOOUTsUg “¢ 
9927 TUMOD | SFeNperH 6S6T 
SOTUIT 
pue 99T 081g WITF SuUTIS99 (esdettoo uotzepunoz pL6T ‘81T [tady 
A[t™sS ON poreptsuo) Jo sekoTduy asnoy) soUuesT{[S9eN LOOUuTsUq Zz 
pZ6t ‘9 Arne 
uSTSOp IOF 19219T 
sTqtsuodssr jIeITYIIe OFdV SUTPT—Tnq Fo $s ,Zo9uTsue pue 
- WVO @2 perszezoy poe es tISSAUT USTSOPp UT ddUdSTTZEN Oddv - tededsmon i 
suUTeTAaUo) FO 
uotjitsodstq o3ewWTI1n udsye] UoOTIOYy pesnsoy qutetdwoy) Fo sTtei9qg QdUSTINIIOQ FO sodetg o3eq pue sdmnd0S “ON Ose 


INIGsssdd SYVAA OML NI OFYVINO 40 SYAHNIONE 


LL6T ‘LSNONV 
TVNOISSHA0Nd AO NOILVIOOSSV SHL JO SHLLIWWOD SOIHLA GNV ADILOVWYd AM GA IGNVH SUALLVW 


V LYVHO IAX STaVL 





queutetdwos uzI™M 
pooe[der pue perts 

ey pue 9sorI pesnose 

Aq poustsep 3uteq 
UOTSTATpqns FO s3sod 
uesyM stqqenbs ssoutsng 








puewtider 
[euULOFUT UeY SSOT,, 


wUMOp sotiIed 9y2 
wTe®9,, OF pets], 


I9euTsUa 
sutq[Nsuoyj 


(jeedde repun) soweu 
YITM uot De suTTdTS 
STp FO uot 32oT[Gnd pue 
sieaX OM} popuoedsns 

- (8) (9) *(q) *(e)z 

“(2) ‘(Q)T *soes ‘apop 
paeTOTA - 9d0udz,EdWODUT 
Jou 3nq ONpuos asd 
-oidut pue souesT{seu 
ssois jo A}TINS punog 


SSUIMEIP FO BuUTYyOeyo 
tood - jonpuod xzedordwut 
aouesT[ssu ssois ‘aouejed 
-WOSUT - 9STIZIEedxe pUOod 
-9q vote UL SUTSTApe pue 
UOTITPUOD OFeSUN 0} P2T 
IaM9s JOF PTOS TeTL9,eW 





(SS6T 
poyenpeizs) 









PTeYy 
pue pepueumuioser 
SuTIeey [ToOuNo) 








ssoutsnqg seTtes 
ut JooUuTSsUg 


nesuodsez A10IDeF 
-ST}eS B 103,, 
pue po est ssAUT 
9027 TWUIOD SOTYIY 
pue 99T}9eIg 


460 - 





WITF 
SuTIS9UTSUAa 


TT euls 


ATitTezuN syustyto 
usyei pey suo ‘drys 
-ieujied Jo y1tI[ds 190IzZV 






*quteTdwos ou st oreyy 
queuteTduod petztioN 





ALOZIVFSTICS *sooutAoid 
9q 0} Pepts9p E9430 UT sasdettoo 
squow7.redep 


ioe seusze ut sqstol 
FOOL FO ssoupunos 3ut3s0e2 
poyses3ns .uPUTeTdHie) 





JUSWUISAOS YIM 
UOT}JOe LOYyAINF ON JUITM SyTeI [TeWLOzZUT 








SuOIM 
AT Teotyze ButTy.ou 
ynq punofz 99Tz9eId 
ssoutsnq peg 





po zeus tsop 
OS JOU USYM SIOoUTsUS 
SUTI[NSsUOD se 4NOo 3UTPTOH 





ZI9uoTITOeId 


uOT19eB ON eT°S 





uotitsodstq o1ewtityh usye] UOTIOV pesnooy qyutTe{duo) Fo s[rteieqg QdUSLINIDQ FO 2deTd 








SL6T ‘1equiaAoN 





IaauTsuUS 
S8UT1[NSUOD OTOS 


SL6T ‘LequisAON 
(pesnsoe 


JO sioIIe 
2990II09 pue 
usTSeper 02 

P2ATOAUT 303) 
WITS 

oSIeT YIM 

ZeeuTsue IoOTues 





SL6I ‘Azeniqgej 


UT JOOUTSUq 


[Tews 
YIM IOSUTsSUg 


SL6T ‘iequeydes 
SWITF OSICT YIM 
SIOSUTBUS OM], 


quTetduoy Fo 
o3eq pue 9di1nds 


ae 


1 


OT]. 


8 


‘ON Ose) 


461 


uoTzeotTqnd 

TetTotFFO OddV UT 
soueu YIM poysttqnd 
uOTSTOOp pue peT[Ted 
-ued dtyssoquiew 

- apop zo ‘(e)9 
‘(e)z‘ (2) (a) S(2)T 
pue suotzerlnsey 

(9)6 UOTIBTOTA 


auoper oq 

I peyse savy prTnoys 
*yz0der 943 O4TT 

you prp 7t FF 7eUF 


pestape Aduese *2A05 | 


*Q0UepTAS WUSTITFINS 
aptaoid 03 pet tes 


pey sy postape 
queutey duo) 


UOTIIE ON 


uoT}Ie ON 


uotytsodstqg 93euTIIN 











UOTJITAUOD 
JeuTWTID I9ijze 

(etzUesqe UT) 
SuTIeOY [eWLOF 


punoz juretduwos 

LOZ Sstseq OU 
- 903} TWUOD SUTUTU 
0} peurn} ose) 


enseaA OeL4UO0D 
pue YIOM 3y2 
SsuTanNp porinds0 
suaztgord - punoz 
Si[nez ustsep roleu 
ou - poutezqo 
sjizodei [einzonrys 
quepusedep 

-uT pue jueutetTd 
-wod pue pesnose 
JO SMOTALSVUT 


peddozp 192332 
- 91041 Te 13 INboe 
- U[Nsext TeUTWTIO 
sutpued pleH 


sutsewep 
ZOU SPM 19}29T 
oy} 2242 PISH 


Usye], UOTV 














(LIT “OL T.:S8 
apo) “WIID) ysnI} Fo 
yoreiq JO pazdTAUOD 
AT Juenbesqns - poesnsoe 












SL6T 
AIYSTUTW B 


Iaautsus 
quUeALES 






































[TTAT) qsutese ae81eyd adT[Od Fo Zoquow LoouTSUy LI 
rood peset{Te 1esuTsue 
4g ouop Azs0do1d SL6L ‘ZT tequeseq 
WITF [TeUS Zututm uo sz10doy Aduesy PUSWULIAOD OT 
(uoT3tppe TOoyds uo) WIT 
pesnose Aq suop sutTred SL6T ‘219q0290 
-uT3Ue [ernjZonays YIM 
1[IneF punozy O92 TYDIy UT JOS FYUOLYy ST 
9L6T ‘YoTeW 
IeeuTsue esireyo pnerz TePUTWTIO ur ZesUuTSUS 
@ 02 Pot ey? s20Ry SUT [NSUO) v1 
yw }eLoneseing 
que8ozie pue AT[TIS,, ue 
-utetduos sutr{T Tes r0xeu quow,redeg JUeMUTEAOD 
0} U822TIM 199397 UT ut poxko,dus 
IeeutTsug jueutetduos Jo 1[NsuU] Zequow - cI 
qurerduoy Fo 
pesnssy qutetduwo) Jo sTte198q SdUsLINIDO JO 9deTd d1eq pue 9d.1n0S ‘ON O58 


- 462 








(8761 10 
961 e9UTS 





(000 ‘S$ PpateAodex 





000‘ZI¢ TOF 1OJDeIR SuTST}OeId) 
-uod 94} pons peYy ysnotog e& UT 
Jueutej,duos) pepuod ISUOTSSTWWOS ysnotoqg 934i Aq poeztwsed 
-sozl pue ute, duos SuUTpTInq UOTSTATpans [eT UepTser 
uUOT1Oe LOUANF ON] FO PasTApe pasnsoy LeeuTsug e uo drysuewytom Loog 





9SOLB-OL FT 
ATSNOTIes pePaet} 9q 
PINoM 190}2}eW PpoesTApe puewtider ~Tewrosz 
pesnsoe pue usAT3S -UT se Vd 
sueTd jo Sut[puey] roqD90aTq Aq U932TIM 
quot} eueTdxe potte.og SOTAPe FO 193307 





qoefoid 4FeT 

pey oy pue sty OU 310M 
SSUTIMBIP USYM PoOXTFFe 
aq 0} duweqJs 3uT4TWII9q 









5 LIOF LIooutTsug 


(TeAeT 
SuTInN}OeFNUeU Ye [TOIIUOD 


(tequew Sunod) qzUSTITFJNsut) Yuewjzsedep 











LOsUuTsSUS quowureAOs LOF 

postape yotys sit 31tnNq 91n}9nI34s5 
Jueuteltduos pue pue Aueduos [[eus e SUTPTInq uT 
PeTTesunos pasnsoy UOTIOe TeWIOF ON | SuUTINZORFNUepW [orzu05 AiTTenb Fo yoeq] 


(sg oseo se 
Ajyaxed owes) 





punoz jonpuos 

Teuotssayzoirdun 
JO QOUSPTAS oU pUe 
UOTIIV ON] POMOTATEUT Ioquoy 


qof 94} 03 psaosusetised 
-x9 1SedT pue SOTT 
-3S09 oL10UM poseT[e 
eseuorzed [TeoTITI[Od 








UT WITF SUTQ 
-[Nsuod [TeuUs 








(3) 29npuos 

Testyzoun - OddV 

JO sioquow ore ‘(*0d 
uot on13SuU0d) 

JO SL9ITFFO 

Zotues - AItTNbuT 









poezoedxe to 


uoT}Oe OU ueye} UOTIOe ON sLoouTsUug UIIM 3[POP STOTIIV 


uotjitsodstq 93ewTITH 


usyel uot OV 


pesnooy 


qutetdwo) Fo s—Tte.0q 









QdUeLINIDQ FO 9deTg 


9L6T “YoreW 
UOTeTOOSSe 
SLOUMOOUIOH] 


TeTITFFO UswUIIAOD 


9L6T ‘TT Atenizqe4 
quowsredeqg 
}USWULE AOD 
ut ZJooUTSUy 





9161 ‘Azeniqeg 
Pepole 


oy 10F ddW ddN 
pue 

UT Jequou 

[tounod Tedtotuny, 


9L61T ‘IT Atenigey 
I9euTsuS 


Aq ut ques 
eToTIe ssadedsmon 


qutTeTduoy Fo 
9}7eg pue 9sd1no0g 


CC 


at 
Ei 
El 
4 


‘ON eSe9 


463 - 
























































: uFOTI & POzYTSUT JSOUTe,, 
uotssoyoid sty 02 SuOTI9e STYy - (ZauUMO 
peryerTsr You yOnpuos -pue,T e@ se) meT-Aq ® FO 9L6T ‘YyoreW 
UOT}Ie ON | SB UOTIOTpstanf on UT LOquoy esessed posodoid 1o9ut3uq ‘Lore, EZ 
YIOM TeLpower uo 
POSTAPe WITF SUTZTNSUOD 
pue tepio ytom-dojs pensst 
pey ALISTUTW Tose pustTsz 
9e11TMUOD) soTYIY (ZZ61T | 10De1QUOD 03 USeATB - WAT 
jpue 92T198Ig eLOFOq poe.enperz3) 8UTI[INSUOD JLedxe Aq uUsaAT3 
USzITIM UOT]IUOWPe AYsno0iq pasnoose nq JeouTszue | ATSnotAeid yey. But. Tpe1r} 
JO 193239, Bu0r3S asieyd TewIOFZ ON -uod uotutdo 9j01mM pasnooy [B@TOTFFO JuswUTEAOD 92 
uoT1uU923e "970 *LepueTeo 9L61 ‘Ttady 
exrtnbez 04 ‘ssn wo oweu 3uTI31TULIOEd WIT 
UOT}IB ON | YSNoUS snoTtesS ION - yoeverq saTni SUTSTIIOApy o8LeT YIM Ise9uTsUq Sz 
*PSATOAUT sSutposooid 
sutToq uot eI0Od TBULWTID Sutpued 
-I10) pue L99UuTBUa | STYZ JOAO BuTYyoIeM PeDTAUOD 904 JOU 1039311 
Ieyjzoue Fo AAT 9027 TMM0D SOTYIY 3nq seqtiq sutidesce 1Z0q Aq ssoid 03 
-ITqtssog ‘S3uTpueg pue 991}9eIg | sztoouTSUo omy], 02 poi.Twpe sZLoouTsug pottddns weit sMon vz 
UOT} EULOFUT 
ZUSTITFINSUT oTOYyM soaA0T dute-xraXoT due 
SUTE[D ISTSOp pue Se@ 1941980} SUTYIOM 
eseod YIM Teep Setj1ed uUsyM YIOM LOF 
(uot19e sTeYy.INZ 032 Apoq tedoad AYTTtTqtsuodser pey oyM IAaAO 
ou AjTjueredde) ptet ZOU 11 peptosp quounsie - e1ey pasnooe 
sasieyd JT petezzo ee j1TMMO) soTYIY WITT SUTY ST oL0y LULUTeTdUOD WITZ 
eoueqstsse [esay pue 90T}9RIg -[Nsuosd [TeUs -y 988) JO OSLOAZI ST 9Se) SuTlesutsue [Tews aS 


quretdiioy Fo 
Ot{tsodstgq 9eWwTITIN usye] UOTIV pesnooy quTetduoy) Fo s[teq.eq SdUsIINISO FO 9deTd d2eq pue editnds “ON 95%) 


(qa0der 

STY UT SoTOUaSTSUOS 
-ut (LotToueUuTF OF) 
qtodei 0} perepro 
pesnooe - paesnooe 02 
uoT}TUOWpe FO 193397 


“UOT IB 
Ioy.INZ IOF BoUSpTAS 
y83nous oN *Ss39eford 

ainjny UT ueye. oq 

0} ered orow 3uTysenb 
-ol szZoeuTsug ustseq 

0} U9}ITIM 197797 


464 


(zodedsmou 

ut uotzedTTGnd 

pue (uoT}eL1EdTeSUT 
yLoys BUTMOTTOF) 
uotsuedsns 189k Z 


zodedsmou ut 

Azewuns ut peysttqnd 
wtzoe ALeut{dtostp 

-99T}0BIg [TeBUOTSSOFOId 

uT Wexe OFdy 79S 

0} peatnber pesnsse 

pie uotsuedsns ieek 9ud 












WITF 
[[eus Fo Loquiow 





IOLIO [eVt? 
uvisqns e opel! suo 
-o9uios ATAe9T. 3nq 
- peaptoAut Aueu OS 
aLOymM UOT INIZSUOD 
Jo odXy Sty YIM 
4[neFZ MoYs 02 prey 
sqoedse ~Teanqjon14s 
92E3T}ISOAUT OF 
adZ0F ySe} UIs 
904.TmU0) soTYyIg 
pue 99T19eIg 











(sotztoedes 
ButTtosFIp ut 
8utT}oe) s199 

-uUTSUe [TeIBASS 











Loo 
-ut3sue AjUNOD 


SsuTIeoy 
QUTTATOSTp [ew1o0j; 


TTeM 

se (9)6 ATqtssod 

- apop Fo (e)9 pue 
(2) ¢* (e)z* (9) (4) 
‘(e)T “ss JO SuOTR 
-BTOTA-(ygT 10}50r 
-tq Aq pret ed1zy9) 
JonpuodsTW TeUOT 
-SSOFOIg FO PozITA 
-uod pue poesrey) 





(6S6T 
povenpeizs ) 
IeoutTsus 








uotitsodstg 93euwt1Th 


usye] UoTOY 


pesnooy 


So}eOTFTI 
-199 JO ALYIPT{TBA Yooyd 
03 ALessodou }eYM OUOp 

jou pey pesnooe IeeTS OS 
(pesots Apesrte ST eM) 

Ajzedoid wey. eats ATQT 

-ssod OU p[Nnod sy sTSYM 

soouejsuNoITS UT pesnsse 

Aq UdATS so eBoTFTIIIN 


$s 103981 UO DGNS 

- ZuTz[nsuod owtsd 
PeATOAUT sZoeuTsUe Aue 
pue uotjzonI13su0d suTINp 
Jozjuos Aqyttenb Fo YSeT 
PeTeeAeL UOTIVSTISOAUT 

- pezoodsns [ney usTseq 


(3snz3 
FO yoeeiq) UOTPITAUOD 


IIT °S epo) TeUuTWTto 


(pettez Auedwos [euTsT1o 


19338) OHO UFEM STTYM 
sityzoueq poydesoe pasnsoe 
peLeAodstp *Z ased 

JO UOTIeSTISOAUT BuTINp 

Z esed se pasnooe oles 


‘ 


jutetduoy FO s{teqed 















goueLInd x0 FO 9d¥Td 


9L6T ‘ounc 

902}TWUOD SOTYIG pue 

eoTqoVIg FO pue OFdV 
Fo Jequow 


yzode1 Is0uTsuUS 


pue rodedsmen 


IL6T 
zrodedsmon 


9L61 ‘1 tady 
(Atqeqoid) rededsmen 





4utetdio) FO 
a1eq put 3d1Nnds 


0s 


62 


82 


“ON OSP®D 





AytTunuwo0s oy} YIM 
SUOTIETOL poos oAeY 
SIeseuTsUSN OSOy? 

- JoII9 poizIWpe 
poesnooe - pouTuexe 
902} TWUOD) SOTYUI” 
pue 991}9eIg 


pepuswmoser 
uOoT}Ie ON 








UOTIITAUOD 
[eBUTWTID oy} FO 
yeodde fo }[Nser 02 
qoofqns peysttqnd 
aq 03 suTTdTOSTp 
sty. pue- puewtidoey 


[rouno) 
01 jUOM 1027eW 





(9L6T| [Touno0) Aq poydeose 

‘“xew sem asder[[oj] - TrounoD) 0} Jonp 

- 9/61 zrequeydes| -uOodSTW TeUOTSSey 
zoded ut pojzou -oid Fo sesieyo 
y10dez) “9/6 {| [eWtoF popusumooe4s 
oF poTNpeyos ge 7 TUMOD SOTYyIY 
Sutzeoy ATeuTTATOSTg sh ON oe ea 


465 - 








aye sTW $,10} 
-9e14UO0D 4nNq IOIIE 

STSop JOU sem asned 

pepntouos se osieyo 

[TeuzLoz ou - seadoTd 

-we - IeoUuTsUS pue 

UOT}OF ON} TOUSTSEp 02 PeATeL 


teyzoue 4Jnoqe SUTeT 
-duod 103tT;edWo5 
suo uototdsns 9y 
sABMTS ST 91IOYI,, 
se oAoId 0} 90UeFFO 
A[NITFFIp AT Te198ues -; 
uoT}Ie ON] peAord Jou sdUeFFO 


uotitsodstq 9ewTIIN ueye] UoOTY 


LIOF SUTYIOM 


(9L61 UT seusze pexseyy 
quoujzzedep juowureAc3 

WTF iezge yutTeTduos 9/61) 
0961 UT pezoeszZO ATI9d01d 
-WI euerle ue 0} sitedoy 


SUT [NsSUODS 





(pesnooe-05 STYy 

fq auop [[e swte[o pes 
-nooe) Auedwod uot.oNnI3s 
-uod ®& SUTpNeIzep OF 
UOT}JOTAUOD Spo) [PUTUTID 





103981209 


ZEsuTsuUg 





uots tAzedns 
rood oq 03 saeodde stseq 
- 91TS UO USM ToeASU 9Y 
(9S6I SsUTeTS pasnose - (sutpued 
povenpess) SiGe [ELS ee Ng 9 pTey, 
I9suTZUS |sosLey TeUTWTID ou) (PETIT 
suosied 7) esdetT[oo 310ATND 








(szeouTsue 

perty pey 3nq rTs9uTsUS 

ue JOU IoUusTSep) SsUTpTtnq 
@ JO UOTIO9S eB FO 9Sde{T[oO) 


"WITS 


pesuesdTt 

-un ue Aq poitedeid ssutmeip 
pedueys ATIodordut - pey 
WITF SUTITNSUOD 


WITS | 
Sut z[Nsuos Fo aokoTdue 1eYyi peseTIy 
posnosy qutetduo) Jo sTte1sd 








9L61 ‘10q0290 


LOauTs Ug 





SL6T “ZT APW 
rodedsmon 


9L6T ‘ACW 
qsenbut s,rou0r0) 
yo ys0dexr rodedsmen 


(ATo7e1edes ) 
quowjredeq JUSWUTEAO5 
pue srodedsmon 


ZeeutTsue SUT. [NsuUo) 


autetdwoy Fo 
aqeq pue odx1n0s 


aodUusTINIIOQ FO 9DeTd 


$e 


ve 


ape 


Eys 


ON 9S89 


466 - 


atqtssod 

uoT}9e OU OS 

dtysioquiow [~oaoues 

St Op ued OddV ITe 

-9q 02 posead 9duUTS 

pottdde-ar pey ey ‘aouezzo 

JaA9 pasnooe 9Sed UT] FO OWT Je ToOquou ze 
aTtF uo Wdoy prods9dy] sem posnsd.e ysnoyyL 


"squat TO WueRIs 
-U0D 0} SITAPe 99IF 
Jo SufAys oya aTqTy 
oid ptnoys apo) 3eY42 

9077 TWIN) UOTIET 
-ST39] 02 poysedsns 

903 7tMMOD SOTUI” 


uoT}9e ON pue o9T9eIg 


posnose pue [(Z) 


hueUTeTdWOS YIM Jou 
Day MWC) SOTYIY pue 
boOTWOVIg FO weurreyy) 

-UT oes JUTeTdWOoD 
9q JONpucdstw [eUOT | PUOdOS USYM U9ITIM 


aouTsua ysutTede prey 


-ssajoid jo sodieys 1aaau 1393197 (Z) 

yey. [LToUNOD OF popusuwmwoseL posno oe 
apuommose1 9932ruMoZ| SUTYSTUOWPe 192197 
soTyg pue 991 deId Ay Teurszti9 (1) 


9033 TWWO) SITU” 
pue 991}0eLqg Aq 


uOT1Ie ON punoz spunoi3 on 





uotitsodstq 92ewTITN Udye], UOTIV 





vyS6l 
po renpei3 
1990UTSUq 


WITZ 


pozts wntpow 


(watz 


pezts wuntpou) 
sLogouTsua 
Tern yIn1yS 


Jaoutsuq 


pasnosy 


pe .oTAUOD 
(1)8S¢ "Ss epop [eurwTI9 
- os1eyd pnerzy xvy 


(sqUSdTTD UL YSUOD 

OF YAOdsI [edTUYyIS} 
AJA & YOU SkesS posn 
-39e8) UOp YIOM sUIOS LOZ 
Aqttedrotunu e sutdsieys 
qou - 9oTOeId TeoTYISUA 


aienbape 

-ut AT[TeinjonzA4s st posn 
-20e8 Aq ouop Butpttng y(Z) 
fsooy Aayusty 203 


sz9eutsua os) Atdeayd s1o0W 
pertedsr oq ues Ady UsYymM 
Iagautsue SutTaznsuod Aq uMOp 
MIO} UdIZO OLB SeUdTe BUTARS 
UT SutTSsTIZoApe ssdosdwy (1) 





pesnooe xq 
woLly udTSOL 
01 poyse sem JueUTeTduo) 


qutetduoy jo stte1sg 






9Z6T ‘109qQ0290 
OddV POTFFIOU YSTYM 
AdDD poulsozuUT dqWoU 


9L61 ‘APW 
I90uTs ug 









WITF BdIICT 
uy IgeuTsue B3utq 
-[nsuod Aq AutTeTdwuos 
“zee (7) ut ques 
(1)8utddt{o stodedsmon 





LaouTsuq 





quretdwuoj zo 


Q9DUSLANIIQ JO 9deTd a3yeq puke 991n0S 


‘ON 9SR9 


- 467 








— 








(queutetduos 

dq pasetder 38uteq eLoyeq 
1Tey eB 03 3oeford yYysno1q 
YSTYM SUSTT petezsTsor 
pey posnoose) so zyedITFTI 


aptsyno - .oOnpuod 
-sTuw [Teuotsseyzoid 
FO poyyrinbse pue 
pesieys useq sey 


r 

| porty useq sey WATT 
| FTesuTy JUeUTeTdWOs 
| 

1 

| 

i 


“poxty anq - joONpuoosTU -199 uotzoedsut sedoidwt 

Suteq o.ep sutsesYy [euotsseszoid Fo wity |Ssutktddns ym pesreyd osTe 
[Tounoj 03 sotad per asieyo popusumMmodoL [Tews - pesnose worgz yooford oyy 
LJ9T[OD oq 02 BDUSPTAY 9042 TwU0D) SOTYIY UT TeoUTsUS | TAAO YOO} OYM ‘queute duos 
Lae an eioyeq SuTpued pue 3017981 BUT} TNSUOD hq pesxreyod oouezeduosuy 








*[Touno) 
04 ques - 2ONpUOS 
-stu Teuotssezoid 
useq oAey ACW STOOF 
se11atMUo) soTYyIg 
pue o9T19eid 


"SZ6T ‘YysteW PUT 
uMOp paepueYy UOTSTIEq 
-Aqptns jou punojz 
pesnooe yi0q SuTseoy 
euTTdTOsSTp TFOUNOD IV 


ay3zta1Xkdos Fo 
JUSWeSUTIFUT TOF UOT}IV 
ur 000*SZ7$ TOF STITT 


SIQOUTSUS OM], punoz uoeq pey spesnssy 





WIIOM o7en 
-bepeut uo AT SOU, 

peseq o8reyo yoONp 
uodsTu TBUOTSsezord 
ord FO (LL61 “YSTEW 
1 JO *‘qeqy UT) TToOUuNOD 
0} UOTIEpPUSWWMOdEL 
| - 903)TWUOD) SOTYIg 
| pue 99T}0eIg Aq 
| PoOMeTATSAUT posnooe 
*paxty SuTeq--punoz Joy JUeASTOL 


| 
| 
| 
| 
| 


(e3gnze3s 3JeYy 

zrepun 3UTYIOM sdUaTLedxe ou 
pey pesnose) joy eseuresq 
JO SzUSWeTTNbeL JooW OF OU 
peseedde ‘jueqeduoout you 
yaodexr y8noyy pue ‘ (sATsssd 
-xo AOA 02 SUTP 
-1090e pue) 9s0F SATSSOOXg 


ojzep Butszesy e OF) Y}IM AjTUTOFUOD WOU 
--lZ0dezi s,pesnosoe 

peyoeyo IseuTsue 
SuTITNsSUOD 


iotid pouteigo suTeq 
aoueptAs rey zINI| 
‘Trouno) erogzeq SuTpued 


Laoutsue 








uotitsodstq 93ewtITN usyey, UOTIDY pesnooy qutetduoyj Fo sTtTe19g 





9461 “ST tequieseq 
WITF [Teus 
uT IosUuTSUO BuUTZI[NSUOD 






£v 








9L6T *419q0390 
kpog 


[euotsseyoaid petty cv 





TerTorzzFO VUSWULSAOCY Ip 





qutetdwoy) Fo 
ayeq pue adin0s 





godUeTINDIQ FO 99eTd ‘ON 9589 


468 





asTA 
-Zedns 0} 919M pue 

usTSep 942 PIP 
sLeouTsUuS po .edTp 


uotjoe ON] -UT UOTIeSTISOAUT 





poesnsoe 
YIM ATT CWLOFUT 
yeods o} suetd 
d] 10}d91Tg-99 TALES 

sulyjeip ustsep 
qsutTese USUI9ILOF 


uUOTIOe ON -ud IOF STSeq ON 





uo O8 04 197}eU 
JI peaztnber souep 
-TA9 slow sonposd 
02 ButTOsUO uot Ies 
-TJSOAUT-}S9L9AUT 
dTTqnd 19A0 $3s9 

-ZIaqUT umMo psseTd 
eaey ACW pasndoe 

[99F-po es 1SSAUT 
9044TWUIOD SOTYIY 
pue o9T10eIg 


*SUTNUTIUOD 
Fetaiq BuTYySIeM 





WAITF 
Trews 


WITF WILT 
hq poetkotd 
-we JoesuTsUg 





LoJeITIqGey 
[9204S YIM 
Zeoutsus FetTy) 





Siomsue STU UTM 
petgstzes - posn 
-20e8 YIM syods 
pue po est SOAUT 
907 }TMUO) SOTUIY 
pue ooTIDeIg 





uOTIOB TOYJINF ON 





Ip61 povenpess) 


Auedwos AAT{TTIAN 
otTqnd e Fo 103 
-eueu TeSUTSUg 





*szoyz0 Aq ouOop 
s3utmeip podue ys siesutsug 


*uMO STY 
jou pue “soTALes usTsep 

e FO ssoyy 91am 3eYy 
sSutIMeip podweys ‘3urTqYstT 
-uoou’saXo[ due ey. o81eyD 


PeTNITeAO SBM 4Nq SSdUXeT 
soeXkotdue ot Auedwos sty 4e 
siotiedns powxoyut sy ses 

pesnose-([[eM se sroiL9e 
ustsep ATqtssod) [O13 
-uod Ait{[enb ood pue sutp 

-[em todordwt 3utsreys sutp 
-ued suOT}JOe [IATO - (1e90Kk 
I Ut puooss) osde[[oo Fooy 





pelTTeysut urew Lezem 
MOU UOYM peqinjsTp uteu ses 
plo - 3tms met ut ‘AZTTTIN 
ay Aq %OL pesned punos 
uotso,Tdxe ses usyM poset [e 
jonpuodsTu TeUOTSSeFotg 








uotjtsodstg 91ewtITN 


UdsYeV] UOT] 


poesnooy 


Jutetduo) Fo s{Tteq9d 














9dUSTINSIO FO 99eTd 





LL61 ‘Axenzgey 
wity 3uTI 


-[nsuoo Ileus 


WITF 
@ZTS WNTpow UT 
Zeeautsue Sut [NsUO)D 


LLOL ‘¢ ATenuer 
jueujzzedep juewULBAOZ 
ueyi - rodedsmon 


‘ZL Lequisseqg 
IaouTsUy 


9L6T 





qutetdiuoy Fo 
o1eq pue osind9 


LY 


90 


Sv 


vv 


‘ON O59 





QoTApe STYQ 

TO PoWLOFUT IOS9UTSUS 
- SuoT}9e SiooUuTsUS 
pesnose wor suTZTso [ode 
IASTUTW 99TIM PTNOd 
oy pestApe jueUTe 
-[Tdwos ysnoy. pep 


“uUOTIDe LOyAINF ON) -USUMMODOT UOTIOS ON 





P 


UOTIOP ON] Ais UOTIOTpstanf on 


469 


SOTYURG pue 90T}IeIg 
WOLF UOTJTUOWpPe 


| 9072 TWO) 
| pue eoTApe FO 102307 





ans IO 
“XT Teuosazed [1rouno7 

0} o8reyo ssoid 
P[Nod sy pTo} JueUTe 
-[Tduos-pzeoq stTqnd 

uo BUT}Oe STTYM 
STSUIOD- opeu posnsoe 





(ouo Lesie, 4suTese 
yute,duos 10xZ stseq 
ou) WITT T[eUs 

0} UOT} TUOWpe 

pue sdTApe FO 
19319 popuswuoser 
997} TuMMO) SoTYUIY 
pue 99129R1g 





UOT}IB 
Isy.AINF OuU-0} $}UCM FT 
[rouno) eLoFzeq sasreyo 

Tewioyz umo ssoid ues 
oy WILY BSUTTT92 O30r 
OUdV-UOTIeEUTUTEZEp 
Yu} SutAaoiddestp 9302 
ay-jutTetTdwos 107 stseq 
OU posTApe jUeUTeTdUO 


uotjtsodstq 9}ewTI{ 


903}TMUOD SOTYIY 
pue 99T}Ieig 

0} 1933eu ssed 03 
aouepTAS ysnouse joU 
PoIBVOTpUuT SATINIEXS 
Aq uot}eSTISOAUT 





UdsYBL UOTIOYV 


uoTIeZTLOYINe 
qNouIM oueU Ss, }UeUTeTd 
-WOd UT poesnooe Aq posuUusts 
ATpaesoT [Te ‘pozeso[[e suteq 
WITS BUTI] YIOM s,AZLSTUTW & MOY YNOGe 
-[nsuod T[Teuws| sutute,dwod uszTIM 193397 














TTeEse DSUTETA 


Ti], - (A}TIZEUT JTeuotssazoud 
S,}ueuTe{Tduos Sutusndwt) YysTYy 
A[TTensnun 39M SOdTALES [eUOT 
-ssojtoid s,}ueute,duos 10F 
WITJ|SISOO BUTLOBUTSUS ey psjOU 
T[Teus - yToued [eunqt1z] eseutesg 

UT LoOUTsUq ue uo }es pesnooy 











BuOT Ne .eId Usye}I sAeY PTNoUsS 
4I peiitupe pue sxtedexr 
euele UT poouetTIadxeut watz 
[[Teus-eusre atedez oj posztnb 
-91 QOOSZL$ pue WATF TOsIeT 
YIM PLIp-}[Nsuods 02 [Teus 
Pto} pue xzsdordut yysnoy. AI} 
STUTW-euere Itedez 0} ALessad 
eu 000‘ZZ$ peqzsoder -qdep uc 
-uzeAao0s AG potty WITF TTeuUs 











WITF wUNTpow 
pue [Tews 








Zo}}eU eFesun ue 
dn Mo[TO}F 0} oan,TtTeFzZ pue 
so[ni Ajozes FO pxresoistgq 





STBTITFFO 
Tedrotunu om, 


pesnosy qutetdwoj Fo stte19qG 




















Q0UsLINIIQ FO 9d¥Td 


LL6T “8 YoreW 


UL 9dTALOS 
SuUTJJeIp ustsep 
sut}e1edo uosie0g 


LL61 ‘Tttady 
WITF 
[Tews UT ToouTsuq 


LL6T 67 Yorep 


JeeuTsus petfFtqueptun 
ue WorF UOT eWIOF 

-UT uo peseq ot TqGnd 
[ersuss Fo Iequop 


9L6T ‘LequieAon 


zreou wiey uo 
Teuotssesoid pertioy 





jutetduo) yo 
e3eq pue sd4n0s 


“ON OSeD 


Us 


OS 


60 


8V 








Sutpuod osed Juaw 
-ooz0Fue - duezs 
PIOS 9 uot }eSs9TTL 
OUT ZUTNUT}UOD 
UOT}C3TPSOAUT 
*pesolos ets 9 Aq 03 pottder 





470 





[tq ‘“uoT}Oe TOYZANF 99077 TUMIOD SOT (34 
ou ‘UOTIDeIJEL ON pue 991T79e1dg 
9037 TWO) SdTYIY 

pue 99T19eIg OF 


IOAO urn} ACW Udy? 


“Q0USPTAS IeYy.INF FO Ajteuosized B8utze3 
joey ‘“pesorto atta fReAu-vdT 103991T( 


) rTesUuTsUg 


IaouTsuq 














(y) LoouTsUe- udu 
dq poexzederd ssutmesp 
uo SPM IooUTSUS Jo dweqs 


uwoTJoeI4eEI we YstTgnd prom juow 
-0}e7Ss a peionb yey} 1teded 
-SMoU oAnsse 0} posndoe 
peqyuem JueUuTeTdwos 

- 8uoim arom sjioder 
saueuteTduod SUuTJeOTpUT 
sjuouie}ej1S opew pesndosy 








‘Q0USpTAS ToyyANF ON JOU S$19119ET OMI, 
‘oases 
qIom SUOT}ESNDDe 9Yy 
JT UOTIIeAZSII 9Yi 
sinsoid Prey Ft 99S 
0} pesnose 49e U05 
*pasol[d |0} VdT 1079901TC P1OF 
] 


*[tTouno0) s10FEq 
Sutpueg ~‘osreyo sqiodexr 3uty 
JOnpuodsTW [BUOT -OT[TFuUOD FO ssned 


spuoumodser 39937 TUMOD 907 TMUOD SOTYIY 


soTuig pue 9dT eI, pue 99T29eI | 


LeouTsug 


UT ZT90UTSUY 











-ssajzoid [touno) oF SUT}ESTISOAUT MOU 
uotitsodstq 93ewTtITN usyeL_ UOTIOY 


posnooy 


SSUTMEIP 
Teinjzo.e1TYyoIe uo sievoedde 
dweqis - osdTAIes 3UuTJeIp 

e HF ssumMeIp podureys TooutTsuy 


pepesu y1om 000‘S$ 
pue oyFesun euorle s[TeeAet 
Leautsue yUusTeFFIp Aq 
uoT}OOdSUT 9SOTD - STSATeUe 
pelteiep stow pojuem -ydop 
quowureao3 - uotz.edsut 
TenstA uo ‘ayes eusre 
drysumo], poestape ieoutsus 
sqiodexr 8uTZOTTFUOD) 


yutetduo) jo s{te.0Eq 


















QdUSTINIIO FO 9dPTd 








OL6T 1t0dedsmon 











LL61T “sunc 
waoTF 


[Tews ut LeouTsug 


LL61T “LZ sune 
VvO 


LL61 ‘ounce 


OddV 
JO IOoTFFO - Jo9UTSUY 





qutetdwoj Fo 
a1eq pue eomnds 








aS 


vs 


FS 


oS 


ON ese) 





uoT}9e IaeYy.INF ON 





punoj jOnNpuoosTu 
[euotssesord ou 


-99}} TWO) SOTYIY 


pue 90TDeIg 
Aq PoATOAUT [Te 
YIM SMOTALIOIUT 





ques | 
uoTATUOUpe pur | 
adTApe FO 199307 


aq pinom ubrsuadsns 


f [ngsseoons FI ‘“wexe 
| yonpuos Teuotssesoid e 
| ssed ATTLOYIEFSTICS 0} 
asnooe MOT[e@ 0} sy quOU 
9e1Y} LOF porsLezop sem 


471 





oid Fo B8utzesy AzreuTTd 
-TOStp ye AYTInNs punoy 
onpuoostu Teuotssezoid 
FO asreyo pue pLlesy 

aq Butseoy ALeuT{dT 
-STp ®@ 2eYy} TrOUNOD OF 
pepucumoser 997] TUMIO 
SsoTy}g pue 9dT 0eId 





(waiTy Sut 
-[nMsuod wntpow 


FO IOquoU 
*1019811U09 
Jo seXoTdus) 
sioeoutTsua Z 





peyses3ns 
uoTj{TUOUpe pue 
SOTAPe FO 19}}2T 
4.209379q UMOUY 
sAey prnoys,, 

ay se 9097TW 
-wo) sotyzW pue 
90T}IBIg eTOZOq 
pezesdde posnooy 


JONpuoosSTu TeUOT 
-ssajzoad atqtssod 
0}UT senut US 
UOTIESTISSAUT 

-Ze e818 oq ACU 
AYTITT duos s,y 
SOYeOTPUT souUep 
-TAQ I9}eT-10}2eT 
Aq poystuowpe 

aq 02 pue soTyye 
uo WexXe 33TIM 

0} pexepzo pue 
9e0qjtTmU0) SsoTYyIg 
pue 90T}9eIg 
aLozoq peiee 

-dde y AT [euTs T1090 





“8L6T 

‘sulresy LOZ 39S 93eq 
*[TouneD sLoyzoq 
sutpued os1eyd 2ONp 
-UODSTU TBUOTSSOFOIg 





|  yptym souejUues pepuodsns 
juou duo UsATS pasndsoy 
“qonpuoostWl TBUOTSSeF 


uoTyTsSOdstg 93ewTI1N 


[Trouno) 
0} o8z2eyd YONp 
-UOODSTW [TBUOTSSOZ 
-oid popusumlodez 
pue poe ,estSOAUT 
90g TuUOD soTuIg 
pue 991}9eIg 


usyey, UOTOV 





(reeuTsuS ue 
ST 10}981}U09) 


Aueduoo 3utq 
-3PL}UOD TTeWS 


(¥)t99uTSUe 
sunoj 


8zZ UT poesmooe 
FO ssoq 
‘Ta9uTsUy 


pesnooy 


ssuTMeIp 
pedwejis pue poztteuts 
quez[Nsuos ynq ‘seXkoT dws 
LeeuTsus pey 10}De1.UO0D 
sutttd - pesdet[oo uotzeys 
Sutdund esemes oF SuTLOYS 

















(leouTsuS pue 10}DeT}UOD Sem 
pesnooev) weoq pojzoe1e pue 
poustsop AT}591109UT-UuoTI 

-onijsuo0d 3uTInp pesde{{[oo 
UNTUTWOPUOD [[eWS UT LOOTY 


sweTqozrd [eoTYy}e LeyzO 

- dweqys posioz y3TM punoy 
W - 9}e9TFTZIOD e@ YNOYIIM 
eotzoerid 04 (pesuedsttun) 
W UQIM Zoquicw e oy YOTYUM 
FO drysizoujszed pozztaed y 


(sek shes 

SoTAPe [eS9T) WOTJOTAUOD 

e@ se Sty 2897} UeD OFdV 
JI FO uot4senb-ss1eyostp 
[BUOTITpUOD USsATS 3Nq peUTZ 
pue Aj[ Ins pepestd pesnodse 
-sesieyo [II °*S epoy “wtsz9 


qutetdwo) jo s~Tte.oq 

















SoUuaeLINIDQ FO soe 





9L6T “9T TequisAON 
quowjredeg JUuowUTAaAOG) 


9L6T ‘9T tequioAon 
quowjzzedeq JUsWUTSAOD 


LL6T ‘yoreW 
IeauTsue 


ue pue Ioquouw 
-uoU B WOTF $192}97 


8c pue 
Z sosed 0} ZOYy.INY 


yutetdwo) Fo 
a1eq pue oso1n0s 


6S 


8S 


LS 


95) 


‘ON 9S89 


jueutet duos 
wozgz uosied JUSLEFFTP 








poesnose Aq poustsep-ot 
yIOM TeInzonNI4s s ,jueuteTduo) 


Io} Buryrom pesnsoe 
UOT}De ON | BOUTS Bpop FO YoRerg ON LeouTsug 


mah pee 


LL6OT ‘Ttady 





jueute,[dwod yz—TM peyst 
-utz sZoAmMeT ST 19952 
BUTUSETOS o1e1edo-05 pTNoMm key WITF 
[eT}IUT ye BuTpued); prtes pesnooe sreeuTsug Trews 





Xueduos ZUT}IeIZUOS 
Ileus yyTM zre9uTsUg 


queutetduos Aueduos 
ay popneryop LeouTsug 








petiddeer 19A9 3 
aseo UT po JOU 1977} eu 
‘zoquow e LesuoT OU 
pesnooe se-3903 0} prey 
UOTPEWIOFUT TOYZANF 





QL6T ‘LOqUeAON 








- 472 


SZoJSeAUT odnp 0} sn zezsS 
sty 3uTsn sem Joquiow TOWLOF 





LaouTsUS LOWLO 4 ut upussouTsng 


uotjzoe TeYyzINF ON 








utese 
queutetduos wory prey 
IoOAgU-99U979dWIOSUT 

Jo 91NjeU IO 39BIZUOS 
Fo sure} FO queuteTduos 
hq usats asoueptAe ou 
-jues sooz FO 9TNpeyss 









usTsep prp ouM qeeutTsue Aq 
SuTsIeYyILEAO pue aoue zeduos 
-UT s}ses83ns-siN{T Tey Peod 








LL6U ‘1 tay 
zadoToAeq 


JoouTSsUS 
BuT}[TNSUOD 


SuTUSeLOS 
TeTITUT ye BSurpued 





9}e TFIID B pouTezqo 
zo oe1}U0D ZutTpued 
uOTIeSTISOAUT STTUM 











9461 ‘oz Arne 
209034 TYSLY 


WITF SUTICII 
-u0) 





uoT}9e ON goT}oeid peztiroyyneu) 





QoueTINIIO quTetduoy Fo 
uotitsodstq 97euTIIN ueyeL, UOT OV pesnosy qutetduoj FO sTteI9d JO 908Td o1eq pue 901n0S 





(LL61 ‘3sn8ny Zutposeid saeok OM]) 
ee ay . 
JALLINWOD SOPHIE CNV FOLBOVEd Ob OD LON did - SHSVO SNOANVITIOSIN OTYV.LNO JO SUSANIONA IWNOISSdA 


q@ LYvVHO - TAK ATEVL 


Sad dO NORLVIOOS SV 


v9 


Pe) 


c9 


19 


09 


“ON 9Se9 


1473 





duezs Fo 


uOT}OB ON esNnSTW FO SOUSPTAS ON 














SuTUseLOS 
TeTITIUT Je SuTpusdg 


[eTI} TeUTWTID Fo 
awodjNoO BUTITeEME OFdV 








(queuteT duos 
Ioz golf mou e 3939 

0} PpeTti OFdV) PesoTs 
oTTz-poeseedde pey 
eases ou-jUeUTeTdWOD 
Aq peptaoid uotzew 
-LIOFJUT JUSTOTFFNSU] 








uOT}Ie ON 


zuew rede q 
USUI AO 5 
jo 9eXo0Td 
-Wo Le9UuTsUq 





IeouTsus 
4319 











3STX9 0} 3795 
ased ou-juoWesuerIe 
TenjoBiquod [en joe 

JO OddV PestApe TOUMO 





uoT}oe ON 














watt 
8UT}[NSUOD 
ezTS wNTpow 




















UOT}IV ON uodn 398 03 3UTYOU 


yInNeZ 9SOYM IedTO 
-un 3904 se- 

Ieeutsus BSUTI[NSUOD e 
sey pue UOTOe [eS9T 

ay} SUTMOTIOF ST Oggy 





SUTUSOIOS 
TeTITUL Je suTpuedg 


uot}tsodstq 94eutITh usyelL UuoTV 


uoT}ONI34SU0d 
oy} UT PoATOA 
-UT Sla9uTSsUq 





Watt 
SUTI[NSUOD 
OZTS UNTpoU 











pesnooy 


WItF ustTsep 
uot}onz3suo0d Aq poszedead 
sSutmerp uo dueqys sutzrooutsug 





9L6T ‘YyoreW 





Sutpued sosreys 
[VUTWTID-pnery pue 1F9YI YIM 
pesreyo pue potty sem posnsoy 


9L61 “YoreW 
quoujzedeq JUSWULeEAOD 


jo seXoTdwg 





pesnooe jsutese 

epew suotjesnooe pue 
Zotzedns sty sem poesnsoe 
-qof sty 3S0T JueutTeTduo) 


poeseTle epo) Fo yoeorq 
-peity pesnoose pue redo 
-[eAep Aq potty JueuTeTdwo) 


queute,tduos Aq petq 
-wosse SUTOq pueT szeym gol 
e ZoF AT}OOItp ATT edtotunu 
0} 2USM Js9UTSUS SUTI[NSUOD 





(Atquezedde ‘uot. 
-ONI}ZSUOD OY} UT PdATOAUT 
SlaouTsue Auewl) pons 3uToEq 
eze AytpTedtotunu pue 103 
-9e11U09-1[ ING TeuUN, Temes 
esLe[ UsYM Petes sesnoyY 


qutetduo) Fo sj[reqeq 






plot 
(ATLoeWIOF) Tae9uTSUE 


9L461 ‘Z Arne 





WITZ SUT. 
-[Nsuod 98ZTs WNTpoW 


9L61T ‘xoqueydes 
xzodo[saoq 





SL6T 
JOUMOSWOY 


a0dUueLTInNII0 qutetdwoy Fo 
JO 90eTd ayeq pue 901n0S 








OL 


69 


89 


DS. 


She, 


S9 


“ON 9589 





uot}oe LAYyIINZ ON 


uoT}Ie ON 


SUTUDDIOS 
TeI}LUT Je BuTpusg 


474 - 


uoT}OL ON 


uoT}9e ON 











41 optaosd 02 ‘u0Tq 
-UdABIIUOD JO BOUBPLAV 
eptaoid ued Ady. JT 
plo pue squeuretdwos 
02 U9S 9poy) Jo Ado) 


oTqqenbs ssoutTsnq 
e Atdwts 9q 02 pio 


ZuUTYIOU PS9ATOIOI 

‘1929901 dn-mMoT [oF 

Be oirdsep jing siue 
-utetduos Aq UOT IeULOFUT 
pastuatd sem Yd7 1029901TG 


,90T19eId ssouTsnNq 
peq isn(,, se popied 
-a1 - dn pamo[T[o} I0N 


soko} dua 1ow.104 





(squeuteztdwos 
jo soko dus 
LJOULOJ) WITF 
suTi99uTsUug 


si90uTsUug 


uT ssoutsnq 
SITUOIIIOTI 
ut JooUTsUg 





poptaoid yooid ON 








SuUTUDIIOS 
Terztut ye suTpusd 





uotirsodsrqg o.ewtIIN 





(4) atooutTsug 





pottddns 

QDUSPTAD OU 92ep 
0}-90}}TWWOD SITYIY 
pue aoTIOeIg 02 O83 [TIM 
roqjrw ‘poystuangz jyooad 
JT postape queureydwog 


WITF ButTLs99uTs 
-u9 suTzTNSUOD 
TpTeus 





quowAoTdua sty JO uoTzeUTWIII 


uoT}oOnNI3sSU0D pasaeys seAoT dwg 








queutetduos Aq 


Aa ye queute [duos QO} s90yUs 





9L6T “YoreN 


WIT} BuTIIUT.Uy 








squeuteptduos 
jo uotzeqnder Buryoetq sem 
WITF posnose 3eYyI pesel{V 





WwaTy 
pasnooe Aq poaXkotdwa 
A[A9ULoF SLOIUTIUY 








197}vuU INS [TATO 
Sutosuo so yLed-satTIe19do 
quoudtnba daay 03 Juoudtnba 
Ayoyzes asn 0} din, Tez suruop 
-u0d 9poyj peIR[OTA siso9uTsUq 


tesodoid e 10F woyd 

PETITG 39eJF UT-Y10M BULYIeS 
azeyi sem oy 3YysnNoyd 

pue 01 owed pasnsdy 


9L61T ‘ounc 
quretduoes suol|d 


9161 


sgoutsue pue rodedsmon 











ueLloTuyoes} I99UTsUS 

OF WItF Ady Aq Juow 
-aSTIIOApe 1OIFe JUeULe[dwtod 
Aq PpeatacoaL 4ST Ted AVuoydi 


SL6T ‘LOqUIaAON 
wity Suta{nsuoo 


jo saXoTdwo ueuwloy 








(qucute[dwos) adie, wosz 
yoafoad ,,9103S,, WITF TT SUS 


9L61 ‘oun 
watz 


asie[ UL 190UursUuYy 














uaeye, uot oy 


posnooy 





qutertduo) FO sp~tei93g 


aoudLINIIQ 
JO 99PTd 


yutetduo) Fo 
d1vq pue 991n0S 












QL 


SL 


vl 


cL 


CL 


(We 


“ON 253 


wlOASTy, & 
AjToerow SseM WTY 02 19979T 
pue otqqenbs e ysnf 

2¥ STA9FJ VdT 1079917 





475 ~ 
(= 
jo) 
ea 
bd 
(2) 
3 
je) 
Zz 





alow ou 

pireoy-yorarqg e@ jo 
a.uepTAd pozuounsop 
LOFJ P2yse Yd] 1OID9A1Tg 





uoTtq9e ON 

















1oeutdus 
Sutz[nsuo) 














gouts JO usy) uaats 
qins }O S—TTeqIep ON 


SUTUDSIIS 
[eTIUT ye sutTpudd 











ao TwUO) SITYIy pur 

99T}0e1g OF OD JOU PIP 
L9VJeW pue psTyst yes Sem 
VdJT £02901TQ ‘S‘SMOTALAUT 
UOTIIE LOYJANZT ON} PUB UOTESTISAAUT L9IFV 














uotitsodstq oqyewtIin usyep uotIoy 








Jaoutsus 





a0ues TTB aU 

ssois 1LOJ powte s9192 UNOS 
jurutepdwos-sosjJ 10} 
quvutetduos pons posnosy 





MaTtAed aouewlojyszod 
ut qtodor A10j9"4}STIES 
-un pasnose oAed tedoT duy 





SLOL ‘1aqueqdas 
Avedwuoo yuowdo, saoy 








SL61L {1equis.aq 
pesnoose jo 


sedko[ dua To8UuTs UY 


















posnooe ysutvse ytns 
poqelqIur pey.queurerdwog 














1I99U 13 Uy] 


udTSop aqeTdwod 342 UT poA 
-[OAUT BUT}}O5 SBM JODUTSUY 


suLp[ing eB Fo 





peosnsoy 








quretdwoyj jo spt te19q 


SLol 














QdUdTINIIO 
JO 90RTd 





OL6L ‘ Adensya, 
si90utsue dULRTNSUOD 
pue O02 TYWDIy 


Jute duo) 30 


92eq pue sdan0s “ON OSB) 


“soTYIG JO POD JO | 

yoreiq Joy 1seuTZue aouteTduos 

( qsuyzese s8upTpescoid BSupziq OF 
*zaeuT3ue soustM iJequeu jjyeIs OAdV *seTtq 





-qutetTduos peddozp queutey, duos pue uot eredoos-uou FO suot 
zequeu zye3s ‘yesunod /zeeuTsue _esnooe pue i1veuT3sue Aq iequew 
-pasoyT> ese) qesetT jo aotape 242 IV /zequeu yyeas yzeas OddV qsutese AufeTdwop jooutsug °98 
-aB1Eyo 
qonpuoosTu Teuotssejoid *40V 
pepuemuore1 9e33TmMW0D unpuTMopuo) 03 AierjqUOS uty oF 
“pT “ON 9880 ISTFL SsoTuad ¥ VOFWPCAd ‘uot3 aysnajue spunjy esn ATTeZeTTT OF 
auTTITOsTp 03 29F5°u -oTAUOD TeUTWTI ZuUTMOTTON azeeutTsug Korafdsuood jo pe qopAuod azseuT sug zodedsmon *Sg 
*quompueue 
zoyzany peatnbez pue STeETITFFJO 
“9099 TWO) Butpttna 4q paqdaooer Jou 310M 
*za0uT3Ue OF soTyag pue eoTqeAd yotum ‘s3uzMeip sty poedweqs JaeuT3Zue 
uoTjyTuompe jo 109397 aiojeq peivedde posnooy zoeutT3suyq jou pey reeuTsue 3ey3 quteTdwo9 Jo quetTo zam10g *Q 
i 
3 : 
S *pesoT? eTTtd -dn-yeerq *ze0uT3ue 
*paateoez sem OddV “quteTdmod Tew10F PeETTF zoeeutT sue Auedmod jo q[Nse1 e se zeyqOo umouy ‘iteuqied 
fq uot joe gutaitnber | ey FF usAT3 oq TTTM 90ueIS —uou pue yore Aq gzoujzzed zewr0F STY AswI0F Y qoouT3suy 






qoueptTAe 1eYyIINZ ON |-TSSe peurojut oeeuTsuUS—UON qooup sug 


| 
: 
| | 


pue tseutsue jsuptese suet dwop LL6OT {35n3ny ¥ Aqtnr "€8 





LL61T “oune 
SsoqeToosSsy pure 





*aseo uoTIPAITQIP 














*pesotTo etd *quteTduoo oF asuodsez OadV ue je gouepuerzqe sty 19358 OddV siseuTZuq [TeUOTSSeF 
qeauEe Tsao? zeyqany ON | UT 97071" Oddy JO 3UePTse4d ‘zerqst3eu| F° zerqstTZey ysutTese quyzeTdmoD -joig jo 43eTIO0S *78 
“UOTIEWIOFUT 
zayzANny Zutysenber Jue 
| *pesoto —uteTdmod oF gouepuodse1109 ‘op of petsTTenb Jou seh oy 
‘aseD *poprzemiojy uoTz3 -geqqTuMOD SoOTUIa WIT zeny yr0mM 4NO But Ar1e9 A9oUT sug L161 ‘ATOL 
| _pmzojyuyz 1eyzAnNy ON y voTRVeIAg 32 perepTsuo) Buz jlseuT sug *soTuaa JO epod 5° yororg zaouT sug “T8 











gouerindo0 jutetduopg 50 
vofatsodstd e7ewTITh usye] voTIoOV pesnooy quyzetduog jo STFeIed jo e0eTd aaeqd 9 eaNn0s 
SL61 SHOU - LL61 XTAL *OTUVLNO dO SUdHdNIONA TVNOISSSA0Ud AO NOILVIDOSSV SHL dO qFALLIWNOD SOIHLA GNV SdOILOVd quodad SYaLLVW 


MVE: a — TAX ATaVL 








“ON 98890 


477 


*laeUTZUe BZuTpusjyo 


MOTAISAUT 02 9999 FMMI0D asnooy *3utstTzazeape LL6OT ‘requeseq 
| “Sup pued soTyag pue sotqoelzg zesuT3uq aTqeuoftjsenb pue ZuTpee[srH i JesuTsZuq "76 
*oqndstp 
[TATO & JO 910m sem 
qeqjeMm JeyQ uoTstTosep 
JO pemz0JUT JOsITYOIe *19qIEM pemeTASI 9973 7;UMOD *sSuTMeIp uo 3Y3TFI LL6T ‘requesoeq 
pue uop3oP oN | soTyuag pue sopTqzoeIg zeeuTsug -kdod s,3009;YoIe JO JUSeMeZuTIzUL qooaTyoay “16 


“uedmop s,esFM sTy jo | 
| | 3Teyeq uo qoofoad y10m ySnozog | 


*3ZonpuoostTu 
Teuotssejoad | ®& uo ptq AT[Nzxsseoons 03 *4dap 
Jo auo oq e82eyo | yUSMUIOAOS UF uoTATsod sty jo 
| pue pepusmmosez | seq 3 TMUMOD SOTYIG DUE asequeape SurTye} ut 4ysniz Teuoyts LL6T £229q90399 
suTzeey TPoOUNoD i'goTqoelIg ey3 Aq pezeptsuojp , JAseuTsuy -soejoid peyoreiq aesuTSue JEU, 1OVDeITG BuypT Ng “06 
| 





UOTIOeS AJepun pesnooe 


| 9y 3 Jsutese uty Aq 
uayeq ©q PTNod uot {oe 
| ey. peIeoTpuT 3nq 


uoTIeMAOFUT aAsyAaNys 


*2aq}eW UOTIESTATT [TFATO e& uz 


"Oy eY2 FO CZ 
| 
| 
| aoueptTAe BUTATS AsTTYyM ATIDeA109 


peysenbez vezATuMOD *9eqqTMMOD) SOTYyID | pue ATifey Buy oe Jou a0 LL61T *£2290390 
SOTYIT 9 SoTIOPAg | pue eoTIOeAg Aq pezeptsuo7) ZoeouTt3uq aeuTsue MOTTey Asupese jJupeTduop AssUuTs.Uuy “68 
*g0Uezep ‘Joy srs9uTsuq 
[nygssooons ATTeTI TeuoTssejoig Azepun epem ‘Joy SiesuT3Uq TeuotTssejoig jo 
-uejod e& ZuTIedTpuy eq uotAnoesoid yey uoyz3Ie (4) (Z) LZ woFIDeS 03 ArBIQUOD 
[esunod [TeZeT woraz puemmosez seqqTuMoD soTYyIG Ssquemmoop uofjeoft{tdde ogdy uo LL61T ‘2290330 
DTAPe UO PesOTD STTyZ pue oof }0eI1g Aq pezeptsuo0p qoeouTsuy S]USIIa}eIS SeSTeJ epeM Ass8UTSsUq 6 za0uT sug *98 





soTuI_ JO epoD sy2 Jo ssyoreaq 
“S161 *TesodsTp 103 TFounoD ZUPWTETO AeYyIO Yyowe AsutTese 
PTey oq 09 ZuTAeSYy 03 pepusemmo0se1 9993 ;uUM0D siveut3sue fq squpfetdwoo 
reufz{dzostp TTounog SOFUIA Y VOTWOeIAg | szvseupsug -ie}UNOD pue squTeTduog LL ,°34eS5 *18 


QoUuezrINDI0 quyetduog jo 
uoft3fsodstq sIeuT3AtTy usyel, UopTIoV pesnooy quyetdmog jo sTTeieq JO 92eTd a7eq pue eo1no0g °ON eSB 


1 =. 


- 478 


sutieey 


uotatsodstqd e3eWTITh 


*Zuyiesy 
AzeutTTdtostp 10F TFOUNOD 
0} pepuemmooei pue 1039e0 
STU} peMetaer 9933 TUMI0D 


*ZuTpued sotyyy pue eof ed 


*90 qq Tmo) 
SOTYIA BY BOTIOBAd OF 
peprzemiz0j Buteq 03 azotad 


*SuTpusedg Katnbut zepun ATIueserd 


*suOTReSeTTe 943 

uo 3zo0de1 ue FIM eB ATU 
-qns a Tqtsuodse1 aoeuT sue 
ey} Butysenber 9701M 

pue 193}eu STYZ PeMeTAet 


-Zutpueg pea ;MMOD SOTUID ¥ eoTqoerzg 


-;uowjzredep JuswuteAos YyITM 
qoequod ut osTe ery “JeFtd 
ZuTyoqeM e& BZuTdeey e1e PUe 

zaqjeU STU peMeTAed APY 


*Sutpueg pea ITMMo0D SOTUIA 7 aoTqyoeIAg 


*BZutiesy AICUTT 
-dposfTp 20J TFOunoD pepuem 
-wovel pue essed pemoeTAet 
peyiTMMOD SOTYIA FY SOFIOeId 


*Zutpued 
AzeutTdtostd 


*sasseuqTM SNOTIeA BUT 
moTAIe UT Jo sedeqs oy UT 


-Sutpueg peqwFUMOD SOTUIA 3 soTIoBId 


veyxe], vot oy 


*spoe0 
_oid adueansuyt Joy voUepTset 
Isqy uang 03 Sup duej3e UT uosie 


1osUT 3uq 03 Aa[{Nn3 pepeetd AeeuTsuUy 

*uoTIeIUeseideisTtH 

*poom sem [TBM punoz 

zojoedsuyl B3uTpTing ‘rteAemoy 

[Tem TOFASAUT YAOFAQ po .eotput 

rseuT sug azsouT3ue Aq pedmwezs suetd 

*soaj AeyzAny BuTpueuwep 

pue tedoTeaep worz S3OBF 

uTeA19D SUFPTOYYITA UT AseutT3ue 

JoeoUuT3sUy kq jonpuoostu [euctssejoid 
qaoutsue 

AT qQyssod -pasdeTToo jooi euery TeTAoUSeW 

*jueinej,sel pue 

esnoy V *sqzoefoid [TeanqQonz4s 

qoout sug pue uszsep uo 410M quejedmoouly 
sise8UuT3sue 

[erz9Ae8 20y .°s}ueUe} FO uoFAeNdeAS 

ATq}tssog Supsnes *Spta *ady Fo queweTI32eS 

pesnooy juteTdmog jo sTFeIed 


zodedsmoNn 


gl6t ‘Aazenuer 
TeTOFIIO SUTPTING 


azadoTeAeq 


rodedsmon 


TeFOFJIO SUFPTENA 


*ZooutTsue pue 
zodedsmen 


gDuet1INd90 
jo 20eTd 


qufetduoe) 50 
a3eq pue 2voinog 


"86 


°L6 


°96 


°S6 


*76 


°€6 


A 


| } “OFdV 


03 Adod y2ytm ‘yQeep 
| S,pueqsny pesned srry Aeu 2oOnp ; 
-uod yoTyM ‘peotpnfead ‘pesetq gl6T SAreniged 
wala dae ih aegis Sem pueqsny peseerep JO 10STA 4sTquepos 
“Supt pueg ABST Sse usyeQ wuoyzAoe ON Z29uTZU_ | _yadns yeyR moptm Aq AuteTdmoD euIOF JO MOPTM 


*yoop 292079 
uod JO UOTIONAWsSUOD pue UsTSep 
aozy Auedmod 03 ueAT3 QOO‘SES 
euos jo soueiveddestp ey} 


*jueuns2e ssoutsng © : 


| BuTATIM UT JueUTeTdWod wWorzsz Sup pieZe1 peuteTdmoo Aueduos LL61T £22q90390 
BuTpueg STTeIep Asy_any yAsenboy , AssuT3uy " §,1ee8uTsuUe ey pretdwog OTTANG JO tequeW 
| | 
! | 
-0T 
*ZuTpssvv0id azo; | aqejse [eel e jo eseuTeAp uo 
-9q zedoTeAep wors qaodez | azedojTeaep Aq teesutT3ue YsuTese LL6T 2equeDeq 6 
| sutTpueg ,Sqzedxe Sut aTeme OddV ASsuTZu_ aousjedmosuF jo sjZUTEeETduOD aedoTeaeq 
*peqyonajsuod pue 
peustsep ATpeq sem pueT ssoit9 
*aqep OF PAPMAOF ouUlOd *sjoeUuT3auUe uTPIp uo yIOM Wey SuTuTeTd LL6OT 38n3ny TE 
“Zur pueg aaey sjuTeTdwoo TeWI0OF ON Atqtssog | ~-woo sexe} Woe BuTpToy szewieg yeusrnor 
' 
| | Sem te2}eM ey} 3eY4} CSTE ‘eats qof wory peszeuIsTp useq 
| pue peeovoid 03 soueptase pey siveut3ue Buz J[Nsuo. Teuty 
y3nous jou sem ez9y3 ST10 2zeqFe sueTd jo ssn AsYyIANZ 
| 3eyj SutqeoTpuy azedoTeaep sz99uTsuq | 103 AJedoTeAep oF si9euTsue Butz LL6T S3sn3ny 
"uoT}Oe AeyAANyZ oN | 03 sduepuodseiz109 ZUTJTNsuop -THsuoo TeULsTAO wWory sjuUTeTdMoD aedoTeaeq 
*uoTqoR AeYyIANY *SSUTMEIpP TeANn 
ON °3oONpucostu -Joe7ITYyOAe BuT[ees sem sy 
Teuofssezoid Jey} meuy sqoOeITYOAe AeYyW wATs *sSuTMeIp TeANJ.eITYOIAV Apog 
JO BUePTAS ON |paqeoTpuT pesnooe siveuT3ug But szveuyt sug Zuzyduejzs Auedmo) ZuyiseuT3uy ; peuotssesoIg Pet{tt{Vv 
aguer : : 
uot3atsodstq e3eWTATNO usyeL woywoy pesnooy qupetdwop jo sTzeIed = |- 7990 39 99PTd qufetdwop 50 


278g pue s01Nn0S 
‘gaz TmMo) SOTUIG pue soTIPA OF pequeseid JON SeseD SNOOUBTTO°STH 





q meu) TAX eTqeL Butrepdtl (g£61 YOTeW-LL6T 3:HNsNy) 
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TABLE XVII’ 
CHART A 


A.P.E.0. Disciplinary Hearings 
January, 1970 - July, 1976* 


Number of Hearings 14 
Number of Dismissals 3 
Number of Convictions 10 
Number of Decisions Pending i! 


Types of Convictions - (Note: More than one conviction may be 


registered) 

Breach tot Code of jEthi cs 5 
Incompetence 3 
Gross Negligence 3 
Infamous, Disgraceful or Improper Conduct in 

a Professional Respect (i.e. Unprofessional 

Conduct) 2 
Conviction of Serious Criminal Offence 1 
Obtaining Registration by Misrepresentation 1 
Penalty - (More than one penalty may be imposed) 
Official Reprimand 6 
Cancellation of Membership and Removal of 

Name from Registrar ? 5 
Suspension 1 
Suspension to be lifted upon writing of examin- 

ations testing competence i 


Source: Association of Professional Engineers of Ontario 
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TABLE XVITI 


Complaints Relating to Competence by Category of Incompetence Alleged 
(A.P.E.0. - Staff and Practice and Ethics Committee August 1975-March 1978) 


Total complaints related to competence 33 


Negligent design | 18 
Negligent supervision 17 


Undertaking engagements beyond accused's 
competence 12 


Disregard of the public interest, non- 
compliance with safety standards, 
gross negligence in design and supervision* 11 


58** 


* These cases frequently appear to involve arrangements for 
limited service by the engineer in return for modest fees, 
and may often be as easily characterized as misconduct, as 
incompetence. 


** Some complaints were classified into more than one category. 
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TABLE XIX 


Sources of Competence Complaints Received by A.P.E.0. and Considered by 
Staff and Practice and Ethics Committee, August 1975 - March 1978 (n=33) 


Other Engineers 12 


A.P.E.0. Staff (including reading 
newspaper reports) 8 


Clients (including 4 developers, or 
development companies) 6 


Government agencies (Building department, 
Securities Commission, Ministries 
of Labour and Agriculture) 6 


Other (architect, homeowners association, 


unknown source) 4 
56* 
* Three complaints have dual sources: two cases reported 


by engineers and one government department complaint were also 
noticed "bysA. P2520. staff ionetheir own. 


~ AaF 4 
TABLE XX - CHART A 


O.A.A. PROFESSIONAL CONDUCT COMMITTEE COMPLAINTS, 1975 


(a) Source of Complaints 


(Complainant) 
Client 4 
Architect a2 


Other (Contractors' Association, Student 
Legal Society) 2 


Total Complaints 38 


(b) Disposition of Complaints 


Resolved in Professional Conduct Committee 34 
Formal Complaints 4 
Total 38 


Source: Ontario Association of Architects 
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TABLE XX - CHART B 


O.A.A. PROFESSIONAL CONDUCT COMMITTEE COMPLAINTS, 1976 


(a) Source of Complaints 





(Complainants) 

Client 3 
Architect 9 
Other 6 
Total Complaints 18 


(b) Disposition of Complaints 


Resolved in Professional Conduct Committee 14 
Pending in Professional Conduct Committee 1 
Formal Complaints 2* 

i? 
Total 


Sources -Chart-D of laple xk 


This figure includes case number 42 on Chart D of Table XX. A 
formal complaint was recommended but was not pursued when the 
O.A.A. lost an appeal to the Divisional Court in a similar 
matter (Case 15 on Chart D Table XX). 
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TABLE XX - CHART C 


O.A.A. PROFESSIONAL CONDUCT COMMITTEE COMPLAINTS, 1977 (Jan. - April) 


(a) Source of Complaints 


(Complainants) 

Clients 1 
Architects 7 
Other See 
Total Complaints 8 


(b) Disposition of Complaints 


Resolved in Professional Conduct Committee 4 
Pending in Professional Conduct Committee 5 
Formal Complaints 1 
Total 8 


Source: Chart D of Tahle My? 4 £ bas - 
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TABLE XXI 


FORMAL COMPLAINTS BEFORE 0.A.A. REGISTRATION BOARD 1971-1977 


Case No. 


1 


2 (2 accuseds) 


10 


11 (2 accuseds) 


Nature of Complaint 
Presents Reg, 55 


Present, Reps 09), 

38, 49 

Present: Regi .59 
Misled w}vent ire 
drawings and copyright 


PRESCNU REZ.) a5 


PYESENC’ RET oo 


Present, Reg: 30 


Present Reg. 32(f) 


Present Reg. 35 


Present ‘Reg.i 35 


Present Regs. 54 
and 69 


Disposition 


Membership cancelled 
December 13, 1973 


Found guilty - no penalty 
November, 1974 


Membership cancelled, 
December, 1974. 


Dismissed, March, 1975 


Sentence October 10, 
1975 - Membership sus- 
pended for 1 year - 
being appealed. 


Reprimanded June, 1975 


Membership suspended 1 

year to January 1977 

with provision that 
membership may be re- 

stored at any time after 

30 January, 1976 upon 
production of evidence 
satisfactory to the Board 

of his continuing re- 
habilitation from alcoholism 


Membership cancelled, 
December 10, 1975 


Membership suspended for 
3 months - being appealed 


Guilty - no penalty, 
April 23, 1976 


Guilty of 2 breaches of 

Reg. 54 - no penalty - 
reasons for decision 
distributed to membership 
(See notice to 0O.A.A. 
members about this case 
reproduced in Appendix VII.) 
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APPENDIX 1 - LAW 


The Law Society Act 
Ra S06) 49704, 164) 258 


and Regulations (excerpts) 
D 'SCIPLINE 


333. (1) No disciplinary action under section 34, 35, 37 or 
38 shall be taken unless, 


(a) a complaint under oath has been tiled in the office 
of the Secretary and a copy thereof has been served 
on the person whose conduct is being investigated ; 


(6) the person whose conduct is being investigated has 
been served with a notice of the time and place of 
the hearing ; and 


(c) a committee of Convocation has heard evidence of 
or on behalf of the complamant and, if the persons 
whose conduct is being investigated appears at the 
hearing and so requests, has heard his evidence ard 
any evidence on his behalf and has reached the 
decision that he as guilty 


(2) Any person presiding at a hearing may administer oat as 
to witnesses and require them to give evidence under oath 


(3) If the person whee conduct is being iavestysated ta ds 
to appear in answer to the notte at the time and place 
appointed, the hearing may be conducted in his absence 


(4) Hearings shall be held 1m camera, but if the person whose 
conduct is being investigated requests otherwise by a notice in 
writing delivered to the Sceretary hefore the daw fixed for tare 
hearing, the committee may conduct the hearing in public or 
otherwise as it considers proper. 


(5) A hearing may be adjourned at any time and from time 
ter Chbnne 


(0) A person whose conduct is bein investigated, if present: 
ino person af the hearing, has the mght to be represented by 
counsel, to adduce evidence and to make submissions, and any 
such person may be compelled to attcad and give evidence in 
the manner provided im subsection 10, but such person shall 
In advised of his right to object to answer any question 
under section 9 of The Ferdence Act and section 5 of the 
Canada laidence Act. 


(7) At a hearing, the complainant and the person whose 
conduct is being investigated have the mght to examine the 
witnesses called by them respectively and to cross examine 
the witnesses opposed in interest, including the deponent of an 
afhdavit or a statutory declaration submitted in evidence 


(8) The oral evidence submitted at a hearing shall be taken 
down in writing or by any other method authorized by The 
Evidence Act. 


(9) The rules of evidence applicable in civil proceedings are 
applicable at a hearing, except that an affidavit or statutory 
declaration of any person is admissible in evidence as prima 
facie proof of the statements made therein 


(10) The Treasurer, the chairman or a vice-chairman of a 
committee of Convocation, or the Secretary may, and the 
Seoretary upon apphlieation of a person Whose Cobdact is berg 
Investigated shall, issue a summons in the prescribed torm 
commanding the attendance and examination of any person a- 
a witness, and the production of any document or thing, 
the production of which could: be couipetled at the ital of 
an action, before the committee at the time and_ place 
mentioned in the summons and stating that failure to obey 
the summons will render the person lable to imprisonment 
onan application to the Supreme Court, but the person whose 
attendance is required is entitled to the ike conduct money 
and payment for expenses and loss of time as upon attendance 
asa witness ata trialin the Supreme Court. 


(11) If any person, 


(a4) on being duly summoned to appear as a witness 
makes default in attenadiip , ot 


(6) being in attendance as a witness refuses to take an 
oath legally required to be taken, or to produce 
any document or thing in his power or control 
legally required to be produced by him, or to answer 
any question which he is legally required to answer ; 


Oy 


(4) does any other thing which would, if the committee 
had been a court of law having power to commit for 
contempt, have Dbeon contempt of that court 


the peroon presiding at the hearmg may certify the offence 
of that person under his hand to the Supreme Court and 
the court may thereupon inquire into the alleged offen: ¢ 
and vatter hearing any witnesses who may be produced against 
at on behalf of the person charged with the offence, and after 
hearing any submissions that may be offered in) detence, 
punish or take steps for the punishment of that person in 
the ke manner as if he had been guilty of contempt of court 


(12) The decision taken after a hearing shall be in writing 
and shall contain or be accompanied by the reasons for tic 
decision in Which are set out the findings of fact and the 
conclusions of law, if any, based thereon, and a copy of the 
decision and the reasons therefor, together with a notice to 
the person whose conduct i being investivated of hip reetitat 
appeal, shall be served upon him within thirty days after the 
date of the decision, 


(13) Any document required to be served under this Act 
upon a person whose conduct Is being investigated shall be 
served personally upon him or by mailing a copy thereot in a 
registered letter addressed to him at his last known residence 
or office address as shown by the records of the Society, 


and service shall be effected not less than ten days before 
the date of the hearing or the event or thing required to be 
done, as the case may be, and proof by afhdavit of the service is 
sufficient. BR.S.O. 1970, 6. 238, 5. 33. 


34. If a member is found guilty of professional misconduct 
or of conduct unbecoming a barrister and solicitor after due 
investigation by a committee of Convocation, Convocation 
may by order cancel his membership in the Society by dis- 
bafring him as a barrister and striking his name of: the roll 
of solicitors or may by order suspend his rights and privi- 
leges as a member for a period to be named or may by order 
reprimand him or may by order make such other disposition 
as it considers proper in the circumstances. R.S.Q. 1970, 
¢ 238, 5. 34. 


35. If a member has been found pursuant to any Act to 
be mentally incompetent or mentally ill, or has been found 
after due inquiry by a committee of Convocation incapable ot 
peotiong law as a barrister and solicitor by reason of age, 
plyctealoor mental diness including addiction to aleohol or 
Miao or any other cause, Convocation may by order limit 
or oupend das rights and privileges as a member for such 
tue seal on such terms as it considers proper ino the cir- 
come tances. RS.O. 1970, ¢. 238, s. 35. 


> 2 @ 


37. Ifa committee of Convocation finds that a member has 
been guilty of professional misconduct or conduct unbecoming 
a barrister and solicitor which in its opinion does not warrant 
disbarment, suspension or reprimand in Convocation, the 
committe may by order reprimand him. R.S.O. 1970, ¢. 238, 
ret 


38. If a student member is found after due inquiry by a 
committee of Convocation guilty of conduct unbecoming a 
student member, the committee may by order reprimand him 
or Convocation may by order cancel his student membership 
or taay by order suspend his rights and privileges as a student 
member for a period to be named or may by order reprimand 
him or may by order make such other disposition as it 
considers proper in the circumstances. R.S.O. 1970, c. 238, 
Be 5 Rs 


39. —(1) Any member who has been found guilty under 
section 37 or any student member who has been found 
guilty under section 38 and, in either case, has been ordered 
to be reprimanded in committee, may appeal from the order 
of reprimand to Convocation within fifteen days from the day 
upon which he is served with the order of the committee. 


(2) An appeal under this section shall be by motion, notice 
of which shall be served upon the Secretary, and the record 
shall consist of a copy of the proceedings before the committee, 
the evidence taken, the committee's report and all decisions, 
findings and orders of the committee in the matter. 


(3) Upon the hearing of an appeal under this) section, 
Convocation may vary the punishment imposed by the 
committee or may refer the matter or any part thereof back 
to a committee with such directions as it consiclers proper 
or may make such order as it considers proper in the circum- 
stances. ; 


(4) No bencher who sat on the committee of Convocation 
ehen the order appealed from) was made shall take any 
partan the hearing of the appeal in Convocation. 


(9) Subject to section 44, the decision of Convocation under 
(hos section as final and not subject to any further appval, 
KS. 1970, ¢. 238, 5. 39, 


40. A person whose membership or student membership 
has been cancelled or whose rights and privileges as a member 
am student member have been suspended or who has been 
repominded may be ordered to pay the expense, or part of 
the expense, incurred by the Society ino the investagation. of 
leaning Of any complaint tn respect of wiicie he tas been 


found guilty. R.S.O. 1970, ¢. 238, s. 40. 


Where it appears that disciplinary proceedings agai ist 
aw tmember or student member were unwarranted, Convecat on 
may order that such costs as it considers just be paid by the 
Society to the member or student member whose conduct was 
the subject of the proceedings. R.S.O. 1970, c. 238, s. 41 


eee 


433. (1) Where a member or former member dies, dis: 
appears or leaves Ontatie or a person's metibership in the 
Society is cancelled or his rights and privileges as a member 
are suspended and, in any such event, his practice is neglected 
to the prejudice of any person or no provision has been 
made for the protection of his clients’ interests, a judge of 
the Supreme Court may, upon an ex parte application by the 
Society, by order appoint a person as trustee, with or without 
bond, to take possession of any property in the possession 
of or under the control of such member or foiaien sacmber 
for the purpose of preserving, carrying on or winding up 
the practice of such member or former member. 


iJ) A person appointed under subsection f shall, in respect 
obany trust property cf such member or former member, be 
the tristee thereof, and he shal in respect thereof take the 
place of the personal representative, committee or other rep- 
oentative, any, of such member or former member. 


) Any person may apply to a judge of the Supreme : 
ha for an order varying or discharging any order made: 
under subsection 1. 


(4) The judge may in any order under this section tnake 
provision for the remuneration, disbursements and indeninifi- 
cation of the trustee out of such moneys or otherwise as the 
judye may specify. R.S.O. 1970, ¢. 238, s. 43. 


44. (1) Any person dissatisfied with a decision of Con- 
vocation made under section 30, 32 or 46, or any person 
agaist whom an order has been made under section 34, 35 

36, or any person against whom an order, other than an 
order of reprimand in committee, has been made under section 
4%, or any person whose punishment has been ord red to be 
imereased under subsection 3 of section 39 niay appeal from 
the decision or order to the Court of Appeal within fifteen 
days from the day upon which he is served with the decision 
or order. 


(2) Upon the request of any person desiring to appeal and 
upon payment of the cost thereof. the Secretary shall furrush 
such person with a certified copy of all proceedings, evidence, 

reports, orders and papers received as evidence in Convocation 
and any committee thereof in dealing with and disposing of the 
matter complained of. 


(4) If the appellant fails to pay the cost of the certined 
copy and the cost of such additional copies of the evidence as 
may be reasonably required for the purposes of the appeal 
within fifteen days after written deman? fron th Sey tary, 
the appeal shall be deemed to be abandoned. 


(4) An appeal under this section shall be by motion, notice 
of which shall be served upon the Secretary, and the reccrd 
shall consist of a copy, certified by the Secretary, of the 
proceedings before Convocation or any committee thereof, 
the evidence taken, the report of Convocation or any com- 
mittee thereof and all decisions, findings and orders. of 
Convocation or any committee thereof in the matter. 


(5) Except as otherwise provided, appeals under this section 
shall be in accordance with the practice in appeals trom the 
decision or order of a judge of the Supreme Court. 


(my) Upon the hearing of an appeal mnder this sro thorn thre 
(ourtal Appeal may make such order as the court considers 
proper or may refer the matter or any part thereof back to 
Fonvocation with such direetions as the court considers proper, 


(4) The Court of Appeal may make such order as to the 
roots Of the appeal as the court considers proper. RS.O. 
1970, 6, 238, 5. 44. 


45.0 (1) Whena person's membership or student member 
“haps cancelled, all his aights and privileges as a meniber 
ap ostudent member, as the case may be, cease, or, when a 
person's membership or student membership is suspended, che 
member or stadent member shall, during the period of suspen- 
ston, possess no rights or privileges as a member or stucte rt 
member 


(2) Where an appeal under section 44 is) pending, the 
decision or order appealed against shall not thereby be stayed, 
but an application may be made to a judge of the Court 
of Appeal for a stay of the decision or order pending the 
disposition of the appeal, and the judge may dispose of the 
application as he considers proper and in so doing he may 
impose such terms and conditions as he considers appropriate. 
R.S.O. 1970, ¢. 238, 5. 45. 


46. Where a person's membership or student memberstip 
secancelled, he may apply to be readmitted, and Convocation, 
after due inquiry by a committee thereof, may readmit him 
asa member or student member, as the case may be. RSQ. 


1970, c. 238, s. 46. 


48. Upon the readmission of a person as a member or 
student: member or upon the termination of the suspension 
of the nghts and privileges of a member or student member 
or upon the reprimand of a member or student member, 
Convocation or a committee thereof may impose upon hin 
such terms and conditions as it considers proper. R.S.O. 
1970, c. 238, 5. 48. 


do. Notice of admission to membership and of anv cancella- 
Poy pension, resignation, readmissicn or other change in 
conewber’s status in the Society shall be given forthwith by 
the Soctehary to the Registrar of the Supreme Court who 
hall keep a record thereof. R.S.O. 1970, ¢. 238, s. 49 


COMPENSATION FUND 


Si. (1) The Society shall continue to maintain the fund 
known as ‘the Compensation Fund” and shall continue to 
hold itn trust for the purposes of this section. 


(2) The Compensation Fund shall be made. up of, 


(a4) all moneys paid by members of the Society under 
subsection 3; 


(6) all moneys earned from the investment of moneys 
in the Fund; 


(c) all moneys recovered uider subsection 7; and 


(4) all moneys contributed by any person. 


(3) Every member, other thar those of a class exempted 
by the rules, shall pay co the Socrety tor the Compensation 
Fund such sum asas prescobed from time to time by the rules. 


(4) The Society may insure with any insurer heensed to 
earry on business in Ontario for such purposes and on such 
terms as Convocation considers expedient it relation to the 
Compensation Fund, and, in such event, the moneys in the 
Fund may be used for the payment of premiums. 


(5) Convocation in its absolute discretion may make grants 
from the Compensation Fund in order to reheve or mitigate 
loss sustained by any person in consequence of dishonesty 
on the part of any member in connection with such member's 
law practice or in connection with any trust ofl teh ds owas 
or is a trustee, notwithstanding that after the commission 
of the act of dishonesty he may have died or ceased to 
administer his affairs or to be a member, 


(0) No grant shall be made out of the Compensation Fund 
Unless notice In writing of the loss is received Ly the Secretary 
within six months after the loss came to the knowledge of 
the person suffering the loss or within such further time, 
not exceeding eighteen months, as in any case may be allowed 
by Convocation. 


(7) If a grant is made under this section, the Society Is 
subrogated to the amount of the grant to any rights or 
remedies to which the person receiving the grant was enutled 
on account of the loss in respect of which the grant was made 
against the dishonest member or any other person, or, in the 
event of the death or insolvency or other disability of such 


member or other person, against his personal representative or 
other person administering his estate. 


(8) A person to whom a grant is made under this section, 
or, in the event of his death or msolvency or other disability, 
his personal representative or other person administering: his 
estate, has no right to receive anything from: the dishonest 
member or his estate im respect Of the loss mo respect. of 
which the grant was made until the Society has been reir 
bursed the full amount of the grant. 


(9) Where a grant has been made under this section and the 
dishonest: member has been declared a bankrupt, the Society 
is entitled to prove against the bankrupt’s estate for the 
full amount of the claim cf the pesson to whom the grant 
was made and to receive al) dividends on such amount until 
the Society has been rermbursed the full amount of the grant. 


(10) Convocation may debopate any of the pews pe onferred 
Hpou it by this section to a committee of Convocation and, 
Whether or not Convocation has made any such delegation, 
Homay appoint any Meniber as a rereree and delegate to him 
any of the powers conferred upon it by this section that are 
not delegated to a committee. 


(11) Where Convocation has delegated any of its powers 
under this scetion toa committee or to a referee, the committee 
ar referee, as the case may be, shall report. as required to 
Convecation, but where there is a delegation to both a com 
mittee and a referee, the referee shall report as required: to 
the committee, 


(12) There may be paid out of the Compensation Fund 
the costs of its administration, including the costs of 
Investizations and hearings and all other costs, salaries, and 
expenses necessarily incidental to the administration of the 


Fund. R.S.O. 1970, c. 238, s. 51. 


e@ @ 


53. The Society may make arrangements for its members 
respecting indemnity for professicual liability and respecting 
the payment and remission of premiums in connection there- 
with and prescribing levies to be paid by members or any class 
thereof and exempting members or any class thereof from all 
or any part of any such levy. R.S.O. 1970, c. 238, s. 53. 


RULES 


54. (1) Subject to section 55, Convocation may make 
rules, relating to the affairs of the Society and, without 
limiting the generality of the foregoing, 


1. providing procedures for the making, amendment 
and revocation of the rules; 


6 


Q. 


10. 


kT. 


LZ. 


133 


14. 


be 


16. 


re 


prescribing the seal and the coat of arms of the 
Son ely, 


providing for the execution of documents by the 
Society ; 


respecting the borrowing of money and the giving 
of security therefor; 


fixing the financial year ot the Society and providing 
for the audit of the accounts and transactions of the 
Society ; 


providing for the tine and manner of and the 
methods and procedures for the election of benchers; 


providing procedures for the election of the Trea- 
surer, the filling of a vacancy in’ the office of 
Treasurer, the appointment of an acting Treasurer 
to act in the Treasurer's absence or inability to act, 
and prescribing the Treasurer's duties ; 


providing for the appointment of and prescribing the 
duties of the Secretary, one or more deputy secreta- 
ries and assistant secretaries and such other officers 
as are considered appropriate ; 


respecting Convocation ; 


providing for the establishment, composition, purisdic- 
tion and operation of standing and other committees 
and delegating to any committee such of the powers 
and duties of Convocation as may be considered 
expedient ; 


governing honorary benchers, ex officio benchers and 
honorary members and prescribing their nghts and 
privileges ; 


governing members, life members and student mem- 
bers, and prescribing their rights and privileges; 


prescribing fees and levies for members and student 
member or any class of either of them, and providing 
for the payment and remission thereof and exempting 
any class of either of them from all or any part of such 
fees or levies; 


respecting the Compensation Fund and prescribing 
the amount of the levy to be paid to the Society 
for the Fund and exempting any class of members 
from all or any part of such levy; 


prescribing oaths for members and student members ; 


providing for the payment to the Society by any 
member of the cost of any investigation or audit 
of his books, records, accounts and transactions; 


providing for and governing meetings of members or 
representatives of members; 


18. 


19. 


ZX): 
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22. 


23. 


24. 


25. 


26. 


prescribing procedures for the call to the bar of 
barristers and the admission and enrolment. of 
sohcitors | 


defining and governing the employment of student 
members while under articles ; 


providing and governing bursaries, scholarships, 
medals and prizes ; 


providing for and governing extension courses, 
continuing legal education, and legal research; 


governing degrees in law ; 
providing for and governing hbranies ; 


providing for the occasional appearance as counsel in 
the courts of Ontario aud beiure provincial judges, 
with the consent of the Treasurer and of the court or 
judge, of members of the legal profession from out- 
side Ontario ; 


providing for the establishment, maintenance and 
administration of a benevolent fund for members 
and the dependants of deceased members ; 


prescribing forms and providing for their use, except 
the form of summons referred to in subsection 10 of 
section 3.3. 


(2) The rules made under subsection TP shall be interpreted as 
if they formed part of this Act. R.S.O. 1970, ¢. 238.5. 54 (1, 2) 


(3) A copy of the rules made under subsection 1, as amen ded 
from time to time, 


(a) shall be filed in the office of the Attorney General; 


and 


(6) shall be available for public inspection in the office 


ofsthe toecretary, R.S.0. 1970, ¢. 238,» 34 (3); 
1972, c. 1,8. 9 (7). 


KEGULATIONS 


55. Subject to the approval of the Lieutenant Governor in 


Council, 


Convocation may make regulations respecting any 


matter that is outside the scope of the rule-making: powers 
specified in section 54 and, without lmiting the genera ity 
of the foregoing, 


respecting any Matter anelery tuo lie psuvislons 
of this Act with regard to the admission, conduct 
and discipline of members and student members and 
the suspension and restoration of their rights and pri- 
vileges, the cancellation of memberships and student 
memberships, the resignation of members, and the 
readmission of former members and student members ; 


2. requiring and prescribing the books, records and 
accounts to be kept) by members and providing 
for the exemption from such requirements of any 
class of members ; 


3. requiring and providing for the examination or audit 
of members: books, records, aCoauills ana transac- 
tions and the filing with the Society of reports with 
respect thereto, 

4. authorizing and providing for the preparation, 
publication and distribution of a code of professional 


conduct and ethics. 


5. respecting the reporting and = publication of the 
decisions of the courts ; 


6. defining and governing the employment of barristers 
and solicitors clerks ; 


7. respecting legal education, including the Bar Admis- 
sion Course: 


8. providing for the establishment, operation wand) dis 
solution of county ane district Taw associations wae 


respecting grants and loans to such associmiuions, 


9. prescribing the form of the summons referred to in 
subsection 10 of section 33. R.S.O. 1970, c. 238, s. 55. 


Regulations 12¥/13wt1ay! 15 et6e )"r7 19)" 22Mand"25" 


DISCIPLINE 
INP RPRETATION 
12. In thissection and in sections l3and 14, 
(a) ‘‘chairman”’ means the chairman of the Conimittee ; 
(6) “Committee” means the Discipline Committee; 


(c) “vice-chairman” mans the, viie-claitnias. of the Committee 


INVESTIGATION ANID HEARING OF COMPLAINTS 


13.) (1) Where information comes to the notice of the Society that 
indicates that a member may have been guilty of professional misconduct 
or of conduct unbecoming a. barrister and. solicitor, the Secretary 
shall make such preliminary investigation of the matter as he considers 
proper, and where in his opinion there are reasonable grounds for so 
doing, he shall refer the matter promptly to the Committee or the 
chairman or vice-chairman for further directions. 


(2) Subject to the directions of the Committee or the chairman or 
vice-chairman, the Secretary shall, 


(a) prepare and complete or cause to be completed under oath a 
complaint and file itin the office of the Secretary, 


(b) serve upon the member whose conduct is being investigated a 
copy of the complaint, a notice of the tirne and place of the 
hearing and a summons requiring him to attend thereat, and 


(c) make all necessary arrangements for the conduct of the hear- 
ing, including as appropriate, the appointment of counsel for 
the Society, the arrangements for oral evidence to be taken 
down in writing, the issue of summonses to witnesses, the 
production of documents and things, and the notification to all 
members of the Committee of the time and place of the hearin. 


(3) Subject to subsection 4, a quorum of the Committee as three 
members of the Committee who are not ex oficro benchers. 


(4) A quorum of the Committee for the granting of an uncontested 
adjournment is one member of the Committee who is not an ev offcre 
bene her, 


(5) The Committee may amend a complaint, but where in the opinion 
of the Committee the member may be prejudiced by the amendment, 
the Committee shall adjourn the hearing of the complaint as amended 
toa later date. 


(0) Where at the conclusion of the hearing of a complaint or amended 
complaint against a member, such complaint or amended complaimt 
has been established to the satisfaction of the Committee and. the 
Committee has not by order reprimanded him, the Committee shall 
report in writing to Convocation setting forth a summary of the evidence 
ul the hearing, its findings of fact and conclusions oj law, if any, 
based thereon and its recommendations as to the action to be taken by 
Convocation on the complaint. 


(7) The Secretary shall, 


(a) prepare the report referred to in subsection 6 for approval by 
the Committee, and the Committee's approval shail bh. ovidenced 
by the signature thereto of the member of the Committee who 
presided at the hearing or in his absence by another member of the 
Committee who was present at the hearing ; and 


(b) serve upon the member whose conduct is being investigated a 
copy of the report as so approved, a notice of the time and 
place of the Convocation that will consider the report, asummons 
requiring him to attend thereat and a notice substantially as 
follows: 


“Tf you intend to dispute any statement of fact or finding 
of fact contained in the attached report of the Discipline 
Committee at the time of its consideration by Convocation, 
you are required to file with the Sceretary not later than the 
day preceding Convocation a written statement setting forth 
any such statement of fact or finding of fact that you intend 
to dispute.”’ 


at ei 


INVITATIONS TO ATTEND 


14. Where there comes to the notice of the Society, as a resull of a 
preliminary investigation by the Secretary or otherwise, information 
that indicates that a member may have been guilty of a minor breach 
of discipline or that indicates there is a possibility: that tis conduct 
may result in a breach of discipline, the Committee or the chairman or 
vice chairman may direct the Secretary, without any formal complaint 
being completed and filed, to invite the member to appear before the 
Committce to enable it to make an informal investigation of the matter, 
and the Committee, in addition to any of its other powers, may after such 
informal investigation advise the member with respect to the matter, 


STUDFNT MEMBERS 


15. Sections 13 and 14 apply mutatis mutandis to student members 
in respect of conduct unbecoming a student member. 


RESIGNATIONS 


16. (1) Every application of a member or student member for per- 
mission to resign shall be in writing and sent to the Secretary accompanied 
by a statutory declaration (or if the applicant is not a resident of 
Canada, an affidavit) setting forth, 


(a) his age, date of call to the bar, place of residence, office 
address, 1f any, number of years in practice, if any, and stating 
briefly the reasons for the application ; 


(6) that aii trust funds or chents’ property for which the appheant 
was responsible have been accounted for and paid over to the 
persons entitled thereto and an accountant’s certificate to that 
effect shall be attached and marked as an exhibit cr, al- 
ternatively, that the applicant has not handled trust funds or 
other chents’ property ; 


(c) that all chents’ matters have been completed and disposed of 
or that arrangements have been made to the chents’ satis- 
faction to have their papers returned to them or turned over 
to some other barrister and solicitor or, alternatively, that the 
applicant has not engaged in practice ; 


(d@) that the appheant is not aware of any claim against him in nis 
professional capacity or in respect of his practice; and 


(e) such additional information or explanation as may be relevant 
by way of amplification of the foregoing. 


(2) The applicant shall also furnish proof of publication in the Ontano 
Reports of a notice of his intention to apply for permission to resign in 
the form prescribed in the rules, such notice to be published ar least 
thirty days before the application is sent tc the Secretary. 


_ (3) Every application for permission to resign shall be referred to the 
Finance Committee for consideration and report io Convocation, 


(+4) The Finance Committee may require additional informat‘on and 
may accept undertakings from the applicant and in reporting its recom- 
mendations to Convocation it may inclide conditions which are to be 


complied with by the applicant as a term of granting permission to 
resign. 


(5) Where the applicant believes that) there may be good reason 
for dispensing with any of the foregoing requirements, he may make 
appheation to the Finance Committee setting forth his reasons and the 
Committee may in its discretion dispense with any of such requirements. 


(6) Where a member has been found to be mentally incompetent and a 
committee of his affairs has been appointed, the application for per- 
mission to resign may be made by his committee. 


(7) Notwithstanding anything in subsections 1 to 6, if a report of 
the Discipline Committee is before Convocation recommending the dis- 
barment of a member, the member may request Convocation to permit 
him to resign, and Convocation may grant the request upon such terms and 
conditions as it considers proper, 


BOOKS, RECORDS AND ACCOUNTS 


INTERPRETATION 


(a) ‘‘client” includes any person or body of persons, corporate or 
unincorporate, from whom or on whose behalf a member in 
connection with his practice receives money or other property; 


(6) ‘‘member” includes a firm of members; 


(c) “‘money”’ includes current coin, government or bank notes, 


cheques, drafts, post office orders or express or bank money 
orders. 


RECORDS 


19.--(1) Every member shall maintain books, records and accounts 
in connection with his practice to record all money and other negotiable 
property received and disbursed, and as a minimum requirement every 
member shall maintain, 


(a) a book of original entry showing the date of receipt and source 
of money received in trust for cach chent and identifying the 
client on whose behalf the trust money Is received, 


(6) a book of original entry showing all disbursements out of 
money held in trust for each client and showing each cheque 
number, the date of each disbursement, the name of each 
recipient, and identifying the client on whose behalf each 
disbursement is made out of money held in trust. 


(c) a clients’ trust ledger showing separately for each person on 
whose behalf money has been received in trust all such money 
received and disbursed and any unexpended balance ; 


(a) a record showing all transfers of money between clients’ trust 
ledger accounts and explaining the purpose for which each 
transfer is made; 


(e) a book of original entry showing the date of receipt and source 
of all money received other than trust money; 


/) 


(A) 


(7) 


a book of original entry showing all disbursements of money 
other than trust money and showing each cheque or voucher 
number, the date of each disbursement, and the name of each 
recipient ; 


a fees book or chronological file of copies of billings showing 
all fees charged and other billings to chents, the dates such 
charges are made, and identifying the clients so charged ; 


a record showing a comparison made monthly of the total of 
balances held in the trust account or accounts and the total of 
all unexpended balances of funds held in trust for clients as 
they appear from the books and records together with the 
reasons for any differences between the totals and supported by. 


i) a detailed listing Miade imouihiy showing the amount of 
B ry 5 1a 
trust money held for each client and identifying each 
chent for whom trust money ts held, and, 


(ii) a detailed reconciliation made monthly of each trust 
bank account, and 


such detailed listings and reconcilations shall be retained as 
records supporting the monthly trust comparisons; 


a record showing all negotiable or other valuable property, 
other than money, held in trust from time to time ior ail 
chents; 


bank statements or pass books, cashed cheques and detailed 
duplicate deposit slips for all trust and general accounts. 


(2) The books, records and accounts required to comply with sub- 
section 1, 


(a) 


22. 


shall be entered and posted currently at all times, and the 
trust comparison required by clause 4 of subsection 1 shall be 
made monthly within fifteen days from the effective date of 
each comparison; | ; 


shall be entered and posted in ink or a duplication thereof, or 
by machine, and shall be preserved for at least the six-year 
period previous to the most recent fiscal year-end of the 
member, with the excepuon of trust cash receipt and disburse- 
ment books of original entry and the books and records required 
by clauses ¢, A and t of subsection 1 which shall be preserved 
for at least ten years. 
INVESTIGATION 


(1) The chairman or a vice-chairman of the Discipline Committee 


may at any time require an investigation to be made by a_ person 
designated by him of the books and accounts of any member for the 
purpose of ascertaining and reporting whether sections 18, 19 and 20 
have been and are being comphed with by such member who shall 
produce forthwith to such person all evidence, vouchers, records, books, 
papers and shall furnish such explanations as such person may require 
for the purpose of his investigation. 


(2) Before instituting an investigation on a complaint made by a 
third person, the chairman or vice-chairman of the Discipline Committee 
may require prima facie evidence that a ground of complaint exists. 


(3) All investigations commenced under this section shall be reported 
monthly to the Treasurer. 


(4) Nothing in this section limits the night of Convocation or the 
Discipline Committee to institute further investigations or to require 
the hling of other reports. 


CODE OF ETHICS 


23.-- (1) The Professional Conduct Committee is authorized to pre- 
pare and publish a handbook containing the code of professional conduct 
and ethics and the rulings with respect thereto under the title 
“Professional Conduct Handbook”. 


(2) Until such time as a new edition of the Professional Conduct 
Handbook is published, the Secretary shall furnish a covy of the 
current edition thereof to every person who becomes a member or 
student member and, upon request, to any other person, 


(3) When a new edition of the Professional Conduct Handbook 1s 
published, the Secretary shall furnish a copy thereof to every member and 
student member and, upon request, to any other person, 


Rules 27, 37 and 38. 


STANDING COMMITTEES OF CONVOCATION 


COMMITTEES ESTABLISHED 


27. There shall be the following standing committees of Convocation: 


1. 


z, 


3. 


Finance. 
Legal Education. 


Admissions. 


. Discipline. 


Professional Conduct. 


Libraries and Reporting. 


. Unauthorized Practice. 


Public Relations. 


Legislation and Rules. 


DISCIPLINE COMMITTEE 
RESPONSIBILITIES 


37. The Committee is responsible to Convocation for all matters 
relating to the conduct and discipline of members and student- 
members and for the administration of the Compensation Fund, and it 
may make such arrangements and take such steps as it considers 
advisable to carry out its responsibilities. 


PROFESSIONAL CONDUCT COMMITTEE 
COMPOSITION 


38.—(1) The Professional Conduct Committee shall be composed of 
the chairman and the vice-chairman of the Discipline Committee, a 
member of the Legal Aid Committee, and at least four other members. 


RESPONSIBILITIES 


(2) The Committee is responsible to Convocation for dealing with all 
matters relating to professional conduct and making reports and recom- 
mendations to Convocation with reference thereto. 


(3) The Committee may give members and student members of the 
Society such opinions, advice and assistance as may be deemed advisable, 
and, subject to the approval of Convocation, may make such rulings 
and take such further steps as the Committee deems necessary and 
advisable for the maintenance of the highest standards of concuct. 


hy ae 


Law Society of Upper Canada 
Professional Conduct Handbook (excerpts) 


Rulings 1, 9, 20 and 33. 


Ruling 1! 
CANONS OF ETHICS 


Adoption by Convocation 


Convocation has adopted as Ruling 1 the Canons of Legal 
Ethics of The Canadian Bar Association. They are set out 
below together with the prefatory statement made by the 
Association : 


CANONS OF LEGAL ETHICS 

Approved by The Canadian Bar Association, at the Fifth 
Annual Meeting, Ottawa, September 2nd, 1920, as a correct, 
though not exhaustive, statement of some of the ethical 
principles which should be observed by the members of the 
legal profession. 

It is not possible to frame a set of rules which will parti. 
cularize all the duties of the lawyer in all the varied relations 
of his professional life, and no attempt has been made to do so. 

The following Canons of Ethics should therefore be con- 
strued as a general guide and not as a denial of the existence 
of other duties equally imperative though not specifically 
mentioned. 

The lawyer is more than a mere citizen. He is a minister 
of justice, an officer of the Courts, his client’s advocate, and 
a member of an ancient, honourable and learned profession. 

In these several capacities, it is his duty to promote the 
interests of the State, serve the cause of justice, maintain the 
authority and dignity of the Courts, be faithful to his clients, 
candid and courteous in his intercourse with his fellows and 
true to himself. 


1. To the State 


(1) He owes a duty to the State, to maintain its integrity 
and its law and not to aid, counsel, or assist any man to act in 
any way contrary to those laws. 

(2) When engaged as a public prosecutor his primary duty 
is not to convict, but to see that justice is done; to that end 
he should withhold no facts tending to prove either the guilt 
or innocence of the accused. 
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Ruling 9 
DISBARRED PERSONS 

Kinployment by solicitors 

No member of The Law Society of Upper Canada shall 
without the express approval of Convocation retaia, occupy 
office space with, use the services of or employ in any capae.ty 
having to do with the practice of Jaw ony person who in 
Ontario, or elsewhere, has been disbarred and struck off the 
Rolls, or has been suspended, or has been involved in disci- 
plinary action and has been permitted to resign as & result 
thereof, and who has not yet been readmitted. 


Ruling 20 
LETTERS FROM THE LAW SOCIETY 


Failure to answer is a disciplinary offence 


In a notice to the profession published in February 1945 
and republished in January 1955 the Discipline Committee 
ruled that: 


. it is a strict duty of a member of the Law Society 
to reply promptly to any letter received from the Society’s 
Secretary relating to the professional conduct of such 
member. Failure to do so is, in the opinion of the Com- 
mittee, professional misconduct and conduct unbecoming 
a member of the Society and deserving of disciplinary 
action. 


Due respect for the disciplinary jurisdiction of its Law 
Society would soon disappear not only among its own 
members but among the public at large, if a member of 
the Society were permitted to ignore and indeed to defy 
the earnest efforts of the Society to maintain an unassail- 
able standard of professional conduct. 


Ruling 33 


NOTIFICATION OF BREACHES TO THE SOCIETY 


Unless it be privileged or otherwise unlawful it is proper for 
any member to bring to the attention of the Society any 
Instance involving or appearing to involve professional mis- 
conduct or conduct unbecoming a barrister. solicitor or 
student-at-law or reflecting on the honour of the Bar and the 
duty of every member to bring such instances to the Society's 
attention when they involve shortage of trust funds. 
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Canadian Bar Association 
Code of Professional Conduct (excerpts) 


PREFACE! 


The legal profession has developed over the centuries to 
meet a public need for legal services on a professional basis, that 
is to say, the provision of advice and representation respecting the 
protection or advancement of the rights, Nooriics and property of 
a person by a trusted adviser with whom such person has a per- 
sonal relationship and whose integrity, competence and loyilty are 
assured." 

In order adcquatcly to meet this need for legal services, 
lawyers and the quality of the service they provide must command 
the confidence and respect of the public, and that can cnly be 
achieved by their establishing and maintaining a reputation for 
integrity and for high standards of legal skill and care. The lawyers 
of many countries in the world, despite the differences in legal 
systems, practices, procedures and customs, have imposed upon 
themselves substantially the same basic standards, and these 
standards place the main emphasis upon integrity. 

In Canada, the provincial legislatures have entrusted to the 
legal profession through its Governing Bodies the responsibility 
of maintaining standards of professional conduct and of disciplin- 
ing lawyers who fail to meet them. The pertinent laws use various 
terms to describe conduct which is subject to discipline, such as 
“professional misconduct”, “conduct unbecoming”, and “ucts 
derogatory to the honour or dignity of the Bar”. Some statutes also 
provide that disciplinary action may be taken if a lawyer is con- 
victed of an indictable offence, or for “misappropriation or wrong- 
ful conversion” or “gross negligence”, or for conduct “inimical to 
the best interests of the public’, as well as for breach of the appli- 
cable statute itself or of rules or regulations made under it.* These 
terms can only be construed in the context of the statutes in 
which they are used and accordingly no attempt at definition is 
made here. Generally, the preparation and publication of a code 
of ethics and professional conduct has been left to the profession, 
and this responsibility must be accepted and curricd oul by the 
profession. 

In fulfilling his professional responsibilities the lawyer must 
necessarily assume various roles that require the performance of 
many difficult tasks. Not every situauion Which lie muy encounter 
can be foreseen, but the fundamental ethical principles are set out 
in this Code to guide him and provide a framework within which 
he must with courage and ability undertake to provide the legal 
services which an ever-changing and complex socicty requires.* 
Although cach lawyer must decide for himself the extent to which 
his conduct should rise above the minimum standards, the desire 
for the respect and confidence of the members of the society which 
he serves and of the members of his profession should motivate 
him to maintain the highest possible degree of ethical conduct. The 
standards of professional conduct of lawyers represent the great- 
ness and strength of the legal profession; it will not and must not 
permit of any compromise in those standards. 

The Code of Professional Conduct which follows can only 
be understood and applied in the light of its primary concern for 
the protection of the public interest. This principle is implicit in 
the legislative grants of self-government referred to above. Inev- 
itably the practical application of the Code’s complex provisions to 


the diverse situations confronted by an active profession in a 
changing society will reveal gaps, ambiguities and apparent in- 
consistencies.* The principle of protection of the public interest 
will serve to guide the reader to the true intent of the Code. 


NOTES 


1, 


The footnotes relate the provisions of the Code to pertinent earlier 
Canons, Codes, rulings, by-laws, statutes, judicial dicta, text-books and 
articles, and to certain other materials. They are selective, not 
exbaustive, and merely supplement the text. For abbreviations and 
Citations key and bibliography, see page 67. 


“The core of the proposition is that problems of . . . rights or 
property call for a personal relationship with a trusted adviser, 
whose diseretion is absolute, who serves no master but his client, and 
whose competence is assured. The codes and traditions of the profes- 
sions who supply these services support the basic proposition. They 
also display the uniformity that its truth would lead one to expect.” 
Bennion, p. 16. 


Abstract (1974) of disciplinary provisions: 
Alberta The Legal Profession Act, R.S.A. 1970 c. 203 
s. 47 “conduct unbecoming a barrister and solicitor or a student- 
at-law” 
“inimical to the best interests of the public or the members 
of the Society” 
“tends to harm the standing of the legal profession generally” 


British Columbia Legal Professions Act, R.S.B.C. 1900 c, 214 as am. 
by S.B.C. 1971 c. 31 
s. 48 “misappropriation or wrongful conversion” 
“professional misconduct” 
“conduct unbecoming a member" 
“breach of this Act or the Rules made hereunder” 
s. 56 “convicted of an indictable offence” 
Manitoba The Law Society Act, R.S.M. 1970, c. L-100 
s. 45 “professional misconduct” 
“conduct unbecoming a barrister, solicitor or student” 


New Brunswick Lhe Bariisters Society Act, 1931, S.N.B. 1931 c¢. 50 
as am. by S.N.B. 1954 ¢. 99 
s. !9 “professional misconduct or conduct unbecoming a barrister or 
solicitor” 
default re clients’ moneys 
breach of Act or regulation 
Newfoundland The Liuw Society Act, R.S.N. 1952 ¢. 115 
s. 37 “professional misconduct” 
“conduct unbecoming a Barrister, Solicitor, Student-at-law or 
Articled Clerk” 
Nova Scotia Barristers und Solicitors Act, R.S.N.S. 1967 c. 18 
s. 28 “professional misconduct” 
“conduct unbecoming a burrister or articled clerk” 
s. 31 “absconding, insane or insolvent” 
Ontario The Law Society Act, R.S.O. 1970 c. 233 
s. 34 “professional misconduct” 
“conduct unbecoming a barrister and solicitor” 
s. 38 “conduct unbecoming a student member” 
Prince Edward Island The Legal Profession Act, R.S.P.E.I. 1951 c. 84 
as am. by S.P.E.1. 1969 c. 24 
s. 45 “professional misconduct” 
“conduct unbecoming a barrister, attorney, solicitor or articled 
clerk” 
Quebec Bar Act, $.Q. 1966-67 c. 77 
s. 105 “derogatory to the honour or dignity of the Bar or prejudicial 
to the discipline of its members” 
“position or office . . . incompatible with the practice of the 
profession of advocate” 
“occupation, industry or trade carried on or the position held 
is incompatible with the hcnour or dignity of the Bar” 
8. 109 re conviction of indictable offence 


Saskatchewan The Lega! Profession Act, R.S.S. 1965 c. 301 


8. 48 “professional misconduct or conduct unbecoming a barrister 
and solicitor or gross negligence” 
“default in payment of moneys” 
“breach of Act, rule or by-law” 

s. 60 “convicted of an indictable offence” 


England Cordery on Solicitors (6th, 1968), p. 509: 
“, . . because he has been guilty of an act or omission for which the 
Solicitors Acts 1957 to 1965 or some other statute prescribes that 
penalty, or because he has committed an act of misconduct which 
renders him unfit to be permitied to continue in practice.” 
(at p. 512): “Misconduct which makes a solicitor unfit to continue 
in practice may be divided into three kinds: criminal conduct, pro- 
fessional misconduct and unprofessional conduct.” 
(at p. 514, note (e)): “It has not been thought necessary to dis- 
tinguish instances of professional misconduct from instances of 
unprofessional conduct. In both cases the ultimate test is whether the 
solicitor is or is not fit to remain an officer of the court.” 
“Is ita personally disgraceful offence or is it not? Ought any respect- 
able solicitor to be called upon to enter into that intimate discourse 
with (the offender) which is necessary between two solicitors even 
though they are acting for opposite parties?” per Lord Esher M.R. in 
Re Weare (1893) 2 Q.B. 439 at 446 (C.A.) 


“Counsel... takes the position that the expressions (unprofessional 
conduct and professional misconduct) are synonymous... agree. . 

that the phrases are often used interchangeably but cannot agree that 
this is always so... Accepting as J do that the terms are not synon- 
ymous .. .” per McKay J. in Re Novak and Law Society (1973) 3t 
D.LLR. (3d) 89 at 102 (BOSC) 


“The law and its institutions change as secint conditions change. They 
must change if they are to preserve, much lesy advance, the political 
and social values from which they derive their purposes and their lite. 
This is true of the most important of legal institutions, the profession 
of law. ‘The profession, too, must change when conditions change in 
order to preserve and advance the social values that are its reason for 
being.” Cheatham, Availability of Legal Services; The Responsibdiy of 
the Individual Lawyer and the Organized Bar (1965) 12 ULC ALL. 
Rev. 438, 440. 


“It is not possible to frame a set of cules which will purticularize all 
the dutics of the lawyer in all the varied relations of his professional 
life...” Sask. Preamble. 
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CHAPTER II 
Canadian Bar Association Code 
Competence and Quality of Service 


RULE 


(a) The lawyer owes a duty to his clicnt to be competent to 
perform the legal services which the lawyer undertakes on his 
behalf.! 


(b) The lawyer should serve his client in a conscientious, diligent 
and efficient manner and he should provide a quality of service 
at jeast equal to thai which lawyers generally would expect of 
a competent lawyer in a like situation.” 


Commentary 


1. Competence in the context of the first branch of this Rule 
goes beyond formal qualification of the lawyer to practise taw. 
It has to do with the sufficiency of the lawyer’s qualification to 
deal with the matter in question and includes knowledge and 
skill and the ability to use them effectively in the interests of the 
client.4 


2. As a member of the legal profession, the lawyer holds bim- 
self out as knowledgeable, skilled and capable in the practice of 
law. Accordingly his client is entitled to assume that he has the 
ability and capacity to deal adequately with the legal matters 
which he undertakes on the client's behalf. 


3. It follows that the lawyer should not undertake a matter 
unless he honestly believes that he is competent to handle !t or 
that he can become competent without undue deley, risk or 
expense to his client. If the lawyer proceeds on any other basis 
he is not being honest with his client. This is an ethical cons:der- 
ation and is to be distinguished from the standard of care which 
a court would invoke for purposes of determimmg hegiicenes. 


4. Competence in a particular matter involves more than an 
understanding of the relevant legal principles: it inwolves an 
adequate knowledge of the practices and procedures by which 
such principles can be effectively applied. The lawyer should keep 
abreast of developments in the branches of law wherein his practice 
lies. ‘ 


5. The lawyer must be alert to recognize his lack of competence 
for a particular task and the disservice he would do his client if 
he undertook that task. If he is consulted in such circumstances he 
should either decline to act or obtain his client's instructions to 
retain, consult or collaborate with a lawyer who is competent in 
that field. The lawyer should also recognize that competence for 
a particular task may require that he seek advice from or collab- 
orate with experts in scientific, accounting or other non-legal 
fields, and he should not hesitate to seek his client's instructions 
to consult experts in such a situation. 


6. Numerous examples could be given of conduct which does 
not meet the quality of service required by the second branch of 
the Rule. The list which follows is illustrative but not by any 
means cxhaustive: 

(a) failure to keep the clicnt reasonably informed; 


(b) failure to answer reasonable requests from the client 
for information; 


(c) unexplained failure to respond to the client’s telephone 
calls; 

(d) failure to keep appointments with clients without ex- 
planation or apology; 

(e) informing the client ae something will eauce or that 
sue step will be taken by a certain date, then letting 
the date pass without follow-up information or explana- 
tion; 

(f) failure to answer within a reasonable time a communi- 
cation that requires a reply; 

(g) duing the work in hand but doing it so belatedly that 
its value to the client is diminished or lost; 

(h) slipshod work. such as mistakes or omissions in state- 
ments or docu nents prepared on behalf of the client; 

(i) failure to maiitain office staff and facilities adequate 
to the lawyer's practice; 

(j) failure to inform the client or to explain properly 
proposals of s::ttlement; 


(k) withholding information from the client or misleading 
the client as to the position of the matter to cover up 
the fact of neglect or mistakes; 

(1) failure to make a prompt and complete report when the 
work is finished, or, where a final report cannot be 
made, failure to make an interim report where one 
might reasonably be expected; 

(m) self-induced disability, for example from intoxicants or 
drugs, which interferes with or prejudices the lawyer's 
services to the client.® 


7. The Rule calls for conscientious, diligent and efficient service 
on the lawyer’s part and he is therefore obliged to do his best 
to provide prompt service to his client. If and when the lawyer 
can reasonably foresee that his advice or services will be unduly 
delayed he should inform his client.® 


8. It will be noted that the Rule does not provide a standard 
of perfection. A mistake even though it might be actionable for 
damages in negligence would not necessarily constitute a failure 
to maintain the standard set by the Rule, but evidence of gross 
neglect in a particular matter or a pattern of neglect or mistake 
in different matters may be cvidetice of such a failure regardless 
of tort liability. In the result, where both negligence and incom- 
petence are established damages may be awarded for the former 
and the latter can give rise to the additional sanction of disciplinary 
action.” 

9. The lawyer who is incompetent does his client a disservice, 
brings discredit on his profession and may bring the administration 
of justice into disrepute.* In addition, he damages his own reputa-_ 
tion and practice and may injure those who are associated with 
or dependent upon him. 


NOTES 


$. OF IBA 8-1; ABA Canon 6, ECs 6-1 to 6-5, DR 6-1G1(A). 
“The public looks for a hallmark bestowed by a trusted professional 
body, and evidenced by entry on a register or members’ list. (p. 36) 
... Having bestowed a hallmark of competence, a professional institute 
has some responsibility for ensuring that it remains valid.” (p. 48) 
Bennion, 
See also Bastedo, A Note on Lawyers’ Malpractice, (1970) 7 Osg. 
Hall LJ. 311. 

2. As a matter of Jaw the English and Canadian courts have consistently 
held that actions by clients against their lawyers for breach of duty 
stem from the contracts of employment made or implicit on retainer, 


we from the fiduciary elationship the’ exists between lawyer and 
client, and not on any general “tort” ba-is. A contractual or fiduciary 
relationship must be es::blished. See, ¢ g. Greom v. Crocker et all. 
(1938) 2 All E.R. 394 :C.A.), Rowsw Jl ve Pertit et al. (1968) 68 
D.L.R. (2d) 202 (Ont. H.C.) at pp. 209. :2 (affd. with variations as to 
damages by S.C.C. sub nom. Wilson et ut. Vv. Rowswell (1970) S.C R. 
865.) 

“Incompetence goes wider than tack of piofessiona!l skill, and covers 
delay, neglect and even sheer disobedien-e to the clent’s instructions.” 
Bennion, p. 53. 

“This solicitor’s very presence as a lawyer... is an assurance to the 
public that he has the training, the talent and the diligence to advise 
them about their legal rights and competently to aid in their enforce- 
ment. Having regard to the faith which a citizen ought to be able to 
place in a member of the Law Society . . .” per Porter J.A. in Cook v. 
Szout et al. (1968) 68 D.L.R. (2d) 723 at 726 (Alta. App. Div.). 


Cf. Orkin, pp. 123-25, and para. 9, post. 
“A client has a night to honest explanations for delay on the part of 
his solicitor, and it is clear that the Benchers . . . concluded that the 
solicitor had not given an honest explanation for the delay, but on the 
contrary had deceived his client as to the reason for such delay .. .” 
per Farris C.J.S.C. in Re Legal Professions Act; Sandberg v. “F" 
(1945) 4 D.L.R. 446 at 447 (B.C. Vist:orial Tribunal). 
Cf. IBA D-1. In some jurisdictions (e.g Ontario, “Law Society Act” 
R.S.O. 1970 c. 238 s. 35) provision is m:de for inquiry and suspension 
of members incapacitate:' by reason of «ge, physical or mental illness 
including addiction to aicohol or drugs, or other cause. 
For a denunciation of diiatory practices of solicitors with observations 
re, see Allen v. McAlpine et al. (1968) 2 W.L.R. 366 (C.A.) 
“fT take the law as to the standard of care of a solicitor to be accurately 
stated in Charlesworth on Negligence .. .°. . . it must be shown that 
the error or ignorance was such that an ordinarily competent solicitor 
would not have made or shown it.” per LeBel J. in Aaroe & Aaroe Vv. 
Seymour (1957) 6 D.L.R. (2d) 100 at 101 (Ont. H.C.). 
“.. as a future guide to Benchers (thi Visitorial Tribunal) expresses 
the opinion that the woids “good cause in ihe Leval Professictis Act 
are broad enough .. . to justify the Ber shers in suspending a member 
. who has been guilty of a series of i.cts of gross negligence. which, 
taken together, would amount to a cours. of conduct sufficient to bring 
the legal profession into disrepute.” pe Faris C.JS.C. in Re Leval 
Professions Act; Baron v. “F° (1945) 4 D.L.R. S25 at 528. (B.C. 
Visnosia! Tribunal). 
For an instance of “inordinate and inexcusable delay” see Tiesmaki v. 
Wilson (1972) 23 D.L.R. (3d) 179 per Johnson J.A. at 182 (Alta. 


App. Div.). 
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CHAPTER III 
Canadian Bar Association Code 


Advising Clients 


RULE 


The lawyer must be both candid and honcst when advising 
his client.? 


Commentary 


1. The lawyer’s duty to the client who seeks leyal advice from 
him is to give the client a competent opinion based-on a sutticient 
knowledge of the relevant facts, an udequate consideration of the 
applicatle law and the lawyer’s own experience and expertise. The 
advice must be open and undisguised and must clearly disclose 
what th. lawyer honestly thinks as to the merits and probable 
results.? 


2. Whenever it becomes apparent that the client has mis- 
understood or inisconceived his position of whiat is really invoIVed, 
the lawyer should explain as well a) advise, so that the client is 
apprised of his true position and fairly advised with respect to the 
real issues or questions involved. 

3. The lawyer should clearly indicate upon what facts, circum- 
stances and assumptions his opinion or advice is based, ¢.g. in 
cases where the circumstances do not justify an exhaustive inves- 
tigation with the consequent expense to the clicnt. However, unless 
the client instructs him otherwise, the lawyer should investigate 
the matter in sufficient detail to enable him to express an opinion 
rather than mere comments with muny qualifications. 

4. The lawyer should be wary of bold and confident assurances 
to his clicnt, especially when his empioyment may vepend upon his 
advising in a particular way.* 

5. The lawyer should advise and encourage his clier’, to com- 
promise or serie a dispute whenever it is possibl. to do so on a 
reasonable basis and he should d. courage his client trom com 
mencing uscless legal proceedings.* 

6. When advising his client the lawyer must never knowingl- 
assist or encourayve any dishonesty, fraud, crime or illegal conduct 
or instruct his clicnt as to how to violate the law and avoit 
punishment. He should be on his guard against becoming the tool 
or dupe of an unscrupulous clicnt or those who are associated 
with that client.! 


7. A bona fide test case is not necessarily precluded by the 
preceding paragraph and so long as no injury to the person or 
violence is involved it is not improper for the lawyer to advise and 
represent a clicnt who in good faith and on reasonable grounds 
desires to challenge or test a law and the test can most effectively 
be made by means of a technical breach giving rise to a test case.‘ 


8. Apart altogether from the substantive law on the subject, 
it is improper for the lawyer wo auvise, G2.Lcic 8 or bring a criminal 
Or quasi-criminal prosecution in order to secure some civil advan- 
tage for his client or to advise, seek or procure the withdrawal 
of a prosecution in consideration of the payment of moncy or 
transfer of property to or for the benefit of his client.* 


9. In addition to his opinion as to the legal questions, the 
lawyer may be asked for or may be expected to give his views as 


Pee ae 


to non-legal matters such as the business, policy or social imphi- 
cations involved in the question or as to the course the client 
should choose. In many instances the lawyer's experience will be 
such that his views on non-legal matters will be of real benefit 
to his client. If the lawyer does express views on such matters, 
he should, where and to the extent necessary, point out that he 
lacks experience or other qualifice'ion in the particular field and 
he should clearly distinguish his !egal advice from such other 
advice.® 

10. The duty to give honest ard candid advice requires the 
lawyer to inform the client promptly when the lawyer discovers 
thai a amisiake, Which is of inay be damaging to ihe chicui aiid 
which cannot readily be rectified, has been made in connection 
with a matter for which he is responsible. When so informing 
his client, the lawyer should be careful not to prejudice any rights 
of indemnity which he or his clicnt inay have under any insurance, 
client's protection or indemnity plin, or otherwise. At the same 
time the lawyer should recommend that his client obtain legal 
advice elsewhere as to any rights he may have arising from such 
mistake. The lawyer should also gr 2@ prompt notice of any poten- 
tial claim to his insurer or other ndemnitor so that the client's 
protecuon from that source will not be prejudiced and, unless 
the client objects, assist and cooperate with the insurer or other 
indemnitor to the extent necessary to enable any claim which 1s 
made to be dealt with promptly. If the lawyer is not so indemni- 
ficd, or to the extent that his indemnity may not fully cover the 
claim, he should expeditiously deal with any claim which may be 
made against him and he must not, under any circumstances, 
take any unfair advantage that would defeat or impair his clicnt’s 
claim. In cases where lability is clear and the insurer or other 
indemnitor is prepared to pay its portion of the claim, the lawyer 
is under a duty to arrange for payment of the balance.'” 


NOTES 


1. Cf. CBA 3(1); Que. 47(1)(3); IBA A-10; Orkin at pp. 78-79. 


2. The lawyer should not remain silent when it is plain that his client is 
rushing into an “unwise, not to say disastrous adventure.” See per Lord 
Danckwerts in Neushal v. Mellish & Harkavy (1967) 11 Sol. Jo. 
399 (C.A.). 

3. For cases illustrating the extent to which a lawyer should investigate 


and verify facts and premises before advising see, e.g., those collected 
in 43 E. & E.D. (Repl.) at pp. 97-115. 


4. Cf. CBA 3(1) and Eaton, Practicing Ethics (1966) 9 Can. BJ. 349. 


5. Cf. CBA 3(3) and Orkin at pp. 95-97. N.B. C-3: “Ihe lawyer has a 

duty to discourage a client from commencing: useless litigation; but the 
lawyer is not the judge of his client's case and if there is a reasonable 
prospect of success the lawyer is justified in procecding to trial. To 
avoid needless expense it is the lawyer's duty to investigate and evaluate 
the proofs or evidence upon which the client relies Gefare the institution 
of proceedings. Similarly, when possible the lawyer must encourage the 
client to compromise or settle the dispute.” 
“(the litigation process) operates to bring about a voluntary settlement 
of a large preportion of disputes ... This fact of voluntary settkement 
is an essential feature of the judicial system.” Jackeu 1(CJ.F.C.C.), 
The Federal Court of Canada, A Manual of Practice (1971) at pp. 
41-42. 

6. Cf. CBA 3(5) “... the great trust of the lawyer is to be performed 
within and not without the bounds of the law.” Sce also ABA DR 
7-102(A). 

Any compicity such os “adctling”, “counselling” or Being af “avces- 
sory” to a crime or fraud is obviously precluded. 

Cf. ABA EC» 7-3 and 7-5: “Where the bounds of law are uncertain 
... the two roles (uf advocate and adviser) are essentially different. 


10. 


In asserting a position on behalf of his client, an ads vcate for the most 
part deals with past conduct and must take the facts as he finds them. 
By contrast a lawyer serving as adviser primarily a-sots his client in 
determining the course of future conduct and releuonships . 2. A 
lawyer should never engourage or aid his cient te commit criminal 
acts of Counsel his client on how to violate the law and avoid punish- 
ment...” (i mphasis added). 

“The aims which (the lawyer) wields are to b> the acms of the wartior 
and net of the assassin. Ins bis duty te accuriplich ae enterests of his 
clients por fas but not per nefas.” per Coacurn CJ. in a speech in 
(864 quoted as being derived from Quintihan in Rogers, The Eshics 
vf Advocacy (1899) TS L.Q.R. 259 at 270-71. Applied to a solicitor 
ima “very cigar case where the solicitor has been guilty vf misconduct” 
and is “floundering in a quagmire of ignorance and moral obliquity” 
the having pending tral of an action, in anticipation of an adverse oul- 
come, advised his client to dispose of its property and, after verdict, 
taken.an assignment of part of that property). Centre Star v. Rossland 
Miners Union (1904-05) 11 B.C.R. 194 at 202-03 (B.C. Full Ct.). 
For example. to challenge the jurisdiction for or the applicability of a 
shop-closing by-law or a licencing measure, or to determine the rights 
of a class or group having some common intelest. 

See article, Criminal Law May Not Be Used to Collect Civil Debts 
(1968) vol. I] No. 4 Law Soc. U.C, Gaz. 36. And cf. B.C. E-5; Alta 
41; ABA DR 7-105(A). 

Epitome from Johnstone & Hopson, Lawyers and Their Work (1967), 
Bobbs-Merrill, Indianapolis (a U.K.-U.S. comparison), pp. 78-81: The 
lawyer's advice is usually largely based on his conception of relevant 
legal doctrine and its bearing on the particular factual situation at 
hand. Anticipated reactions of courts, probative value of evidence, 
desires and resources of clients, and altemative courses of action are 
likely to have been considered and referred to. He may indicate his 
preference and argue persuasively, or pose avaiable alternatives in 
neutral terms. He makes the law and legal processes meaningful to 
clients; he explains legal doctrine and practices and their implications; 
he interprets both doctrine and impact. Often legal and nonlegal issues 
are intertwined. Much turns on whether the client wants a servant, a 
critic, a sounding board, a neutral evaluator of ideas, reassurance, 
authority to strengthen his hand... The real problem may be one, 
not of role conflict, but of role definition. The lawyer may spot prob- 
lems of which the client is unaware and call them to his attention. 

See Bastedo, A Note on Lawyers’ Malpractice (1970) 7 Osg. Hall 
LJ. 311. 
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CHAPTER XIV 
Canadian Bar Association Code 


Responsibility to the Profession Generally 


RULE 


The lawyer should assist in maintaining the integrity of the 
profession and should participate in its activities.” 


Commentary 


1. Unless a lawyer who tends to depart from proper profes- 
sional conduct is checked at an early stage, loss or damage to his 
clients or others may ensue. Evidence cf minor breaches may on 
investigation disclose a more serious situation or may indicate the 
commencement of a course of conduct which would lead to serious 
breaches in the future. It is therefore proper (unless it be privileged 
or otherwise unlawful) for a lawyer to report to his Governing 
Body any instaice involving or appearing iv invoive a breach of 
this Code. Where, however, there is a rcasonable likelihood that 
someone will suffer serious damage as a consequence of an ap- 
parent breach, for example where a shortage of trust funds is 
involved, the lawyer has an obligation to the profession to report 
the matter unless it is privileged or otherwise unlawful for him to 
do so. In all cases the report must be made bona fide without 
malice or ulterior motive.* 

2. The lawyer has a duty to reply promptly to any communica- 
tion from his Governing Body.* 

3. The lawyer should not write, in the course of his practice, 
letters, whether to his client, another lawyer or any other person, 
which are abusive, offensive or otherwise totally inconsistent with 
the proper tone of a professional communication from a lawyer.‘ 
4. There should be no discrimination by the lawyer on the 
grounds of race, creed, colour, national origin or sex in the em- 
ployment of other lawyers or articled students or in other relauons 
between him or her and other members of the profession.* 


5. In order to enable th” profession ~» discharge its public 
respons:bility to provide incependent anu competent legal ser- 
vices, tie individual lawyer should do his part in assisting the 
profession to function properly and effe tively. In this regard, 
Participation in such activites as law rm ‘orm, continuing legal 
education, tutorials, legal aic) programmes. community legal :er- 
vice, professional conduct and discipline, iaison with other pro- 
fessions, and other activities of the Governing Body or local, 
provincial or national associations, although often time-consum- 
ing and without tangible reward, are essential to the maintenance 
of a strong, independent and useful profession.® 


NOTES 

1. Cf. CBA 5(1); Que. 29(1); ABA Canon 1. 
“The legal profession . . . has emerged over the centuries in order to 
fill a pressing public need for protection . . . under the law of the 


rights and liberties of the individual, however humble, if necessary 
against the state itself.” (IBA, Introductory ). 

“Public confidence in the profession would be shaken if such conduct 
were tolerated . . . no solicitor could escape (striking-off) simply by 
showing that there had been no dishonesty and no concealment, and 
that no client had suffered . . .” per Parker L.C.J. in In re a@ Solicitor 
(1959) 193 Sol. Jour. 875 (Q.B.D.). 
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Cf. CBA 5$(1); Que. 36(2); Ont. 33; B.C. F-3; ABA DR 1-103, 
EC 1-4. Alta. 22: “It is conduct unbecoming . . . not to (report in- 
stances) when they clearly involve a shortage of trust funds or a 
breach of an undertaking.” 

Cf. Que. 41, 42; Ont. 20; Alta. 18: NB. D-1: Sask. 12. “The 
repichensible thing about the solicitor’s conduct is his indefensible 
ignoring of the communications of the Law Society .. .” per Walsh 
J. in dn re X., a Solicitor (1920) 16 Alta. L-R. 542 at 543. 

Cf. IBA D-6. 

Reflecting the public policy declared by the Cunadia: Bil! of Rights 
and the similar Jegislation of the various provinces. See Ont. 36, 
enacied in 1974. 

Cf. ABA EC 1-4, 2-25, 6-2, 8-1, 8-2, 8-3, 8-9, 9-6. 
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APPENDIX II -. ACCOUNTING - PCA. Oe 


The Chartered Accountants Act, R.S.O. 1937, c. 235 


By-laws 


Idem 


Anoul- 
ment 


(excerpts) 


(1) The council may from time to time pass by-laws to carry out the 
objects of the Institute and, without limiting the generality of the fore- 
going, the council may from time to time puss by-laws, 

(a) to prescribe standards and tests of competency, fitness and moral 
character, for the registration of students-in-accounts and for 
membership in the Institute; 

(b) to prescribe fees payable to the Institute; 

(c) to provide for the establishment and maintenance of classes, lec- 
tures, courscs of study, systems of training, periods of service and 
examinations; 

(d) to provide for the receipt, management and investment of contri- 
butions, donations and bequests from members and others for the 
bencfit of needy members, their families and the families of 
deceascd members or for scholarships and prizes and for con- 
tributions from the funds of the Institute for these purposes; 

(e) to provide for the exercise of disciplinary authority over members 
and students-in-accounts of the Institute by expulsion, suspension 
or the imposition of any other penalty after due inquiry; 

(f) to provide for rules of professional conduct; 

(g) to provide for affiliation with any university or college or with any 
corporation or association having similar or related objects. R.S.O. 
1937, c. 235, ss. 2(2), 9, 12, 18, asiended. 

(2) No such by-law or any amendment thereto shall take effect until 

it has been approved at an annual meeting of the members of the 

Institute or at a general meeting of the members of the Institute called 

to consider such by-law or amendment. 

(3) Any such by-law may be annulled by the Lieutenant-Governor in 

Council. R.S.O. 1937, c. 235, s. 8 (1, 2). 


a. oe 


Institute of Chartered Accountants of Ontario 
By-laws (excerpts) 


16 (1) Upon receipt by the council of the proof provided for under 
clause (2) any member who 


(a) becomes a bankrupt, or 


(b) is declared by a Court to be &@ mentally tivompetont person 
pursuant to the Mental Inconipetency Act, R.S.O. 1970. c. 271, or 
other statute for the time being in force, or has been certified in- 
competent to manage his estate or has appointed the Public Trustec 
as committee of his estate pursuant to the Mental Health Act, R.S.O. 
1970, c. 269, or other statute for the time being in force, or 


(c) is admitted as or becomes an involuntary patient in a psychiatric 
facility or continues therein by virtue of a certificate of renewal, pur- 
suant to the Mental Health Act, R.S.O. 1970, c. 269, or other statute 
for the time being in force, 


is thercupon suspended from membership in the Institute. 


(2) For the purposes of clause (1), the following may be given as 
conclusive proof of the facts certified, evidenced or declared: 


(a) in the case of a bankrupt, a certified copy of the recc.ving order 
or a certificate of the official receiver certifying that the person is a 
bankrupt; 


(b) in the case of a mentally incompetent person a certified copy 
of the final court order declaring the person to be mentally in- 
competent or in the case of a person certificated to be ircompetent 
to manage his estate a certificd copy of such certificate of incompe- 
tence or other written evidence from the Public Irustee as his statu- 
tory or appointed committee that the person is incornpetent to 
muinage his estate; 


(c) in the case of a person who is an involuntary patient in a 
psychiatric facility, written evidence from an appropriate authorized 
individual in such psychiatric facility stating that the person has been 
involuntarily admitted to or has become an involuntary patient in the 
psychiatric facility or continucs therein as an involuntary patient. 


(3) Any person suspended by operation of clause (1) shall forth- 
with be given written notice of such suspension and in the case of a 
person to whom clause (1) (6) or (c) applies, similar notice shall also 
be given to that person’s legal representative, if any. 


(4) Any person whose membership is suspended by operation of 
clause (1), may, whether or not the condition giving rise to the sus- 
pension has been removed, apply to have the suspension terminated, 
any such application shall be investigated by the professional conduct 
committce and, after investigation, the professional conduct committee 
shall, subject to clause 5 hereof, report its findings to the council con- 
cerning the matter. 


(5S) A person applying pursuant to clause (4) hereof, shall be given 
prompt written notice of the findings of the professional coiduct com- 
mittee, and in the case of a person to whom clause (1)(b) or (c) 
applies, similar notice shall also be given to that person’s legal repre- 
sentative if any; if such person is not satisfied with the findings he may 
apply to have the matter reviewed by the appeal committee, before the 
findings arc laid before the council, pursuant to By-law 57. 
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(6) In arriving at its findings the professional conduct cormmittee, or 
in reviewing any findings the appeal committee, shall have regard to 
such considerations as may seem appropriate including whether the 
applicant, 


(a) is of good moral character, and 


(b) has been discharged from bankruptcy as evidenced by a Court 
order to that effect, or 


(c) has been declared by a court to have become mentally compe- 
tent or capable of managing his own affairs as evidenced by a court 
order to that effect or has become competent to manage his estate as 
evidenced by Notice of Cancellation of the Certificute of Incompe- 
tence pursuant to the Mental Health Act, R.S.O. 1970, c. 269 or 
other statute for the time being in force, or written evidence to that 
effect from the Public Trustee, as may be appropriate, or 
(d) has sufficiently recovered and has been discharged from a psy- 
chiatric facility as evidenced by a ceriificate or other written evidence 
to that effect from an appropriate authorized individual in such 
psychiatric facility. 

(7) Any member or student who becomes bankrupt shall advise the 

Institute of the fact as soon as practicable, but no later than ten days 

after the event.” 


*(1) The council may from time to time appoint such committees from 


the members as it may deem necessary or desirable and subject to these 
by-laws may in particular cases appoint non-members to committees 
provided that at all times a majority of the members and the chairman 
of any committee shall be members of the Institute. 

(2) The president, the vice-president (or vice-presidents), the secre- 
tary and the treasurer (or secretary-treasurer) shall be ex officio 
members of all committees of the Institute, except the professional 
conduct committee, the discipline committee, the appeal committee, 
local committecs or associations and such other committces as the 
council may from time to time determine. 

(3) Except where otherwise specially provided, meetings of com- 
mittecs shall be held, on reasonable notice, at such times and places as 
the respective chairmen thereof shall from time to time determine. 


*(4) Except where otherwise specially provided, at any meeting of a 


committee three members of the committce shall constitute a quorum 
provided that at any such mecting a majority of the members of the 
committce present and voting shall be members of the Institute. 


*(5) Subject to clause (4) hereof, every member of a committee present 


shall have a vote and the chairman shall in addition have a casting vote. 


Subject to these by-laws, the council annually shall select and appoint 
the members of the following committees: 

(a) the applications committee; 

(b) the education committee; 

(c) the professional conduct committee; 

(d) the discipline committee; 

(e) the appeal committee. 
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The professional conduct committee shall be responsible tor the s aper- 
vision and regulation of the professional conduct and good standing 

of all members and students and shall have the powers in disciplinary 
matters set forth in By-law.79; the committee shall have power 
also to act on behalf of the council in investigating 
any application for termination of a suspension under 
By-law 16. 


The discipline committee shall conduct the formal hearing of ull charges 
referred or addressed to it under these by-laws, 


(1) The appeal committee shall; 


(a) hear any appeals from findings and orders of the discipline com- 
mittee under these by-laws; 


(b) act on behalf of the council in reviewing any findings on an 
application for admission to menibership, uader By iaw Soci yb), 
where notice requesting review of such findings has been given pur- 
suant to clause (2) hercof; 


(c) act on behalf of the council in reviewing any findings on an 
application for termination of a suspension, under By-law 16, wherc 
notice requesting review has been given pursuant to clause (2) 
hercof; 


and shall report its decision in any such matter, promptly to the council. 


(2) In connection with any review proceeding before the appeal com- 


mittee under clause (1)¢b) or (c) hereof, the following provisions 
shall apply; 


(a) written notice requesting review shall be given by the party 
affected by registered mail addressed to the Office of the Institute in 
Toronto within ten days of the date of the mailing of the notice of the 
findings concerned; 

(b) the procedural rules set forth in By-laws 87 (b), (d), ¢e), C(t), 
(g), (hh), (I), (t), Cu), Cw), (x), Cy), (aa), (ab), Cac), 88 and 90, 
shall apply autatis mutandis to such proceedings and shall be read 
and construed accordingly, and the proceedings shall be recorded in 
shorthand or otherwise; 


(c) notwithstanding any other provision of these by-laws, but sub- 
ject always to the provisions of The Statutory Powers Procedure Act, 
1971 and of The Chartered Accountants Act, 1956, the appeal com- 
mittee may, in particular cases, proceed in such manner and make 
such dispositions as the nature of the case and natural jus:ice may 
- require; 

(d) where the good Churacter, propriety of Couduct or competence 
of the party affected is in issue in the review proceedings, the pro- 
fessional conduct committee or the applications conimittec, as the 
case may be, shall furnish him with reasonable information of any 
allegations with respect thereto prior to the hearing, 

(e) the appeal committee shall send forthwith to the party alfected 
by first class mail addressed to such person at his address last known 
to it, a copy of its disposition in the review proceedings, together 
with the reasons therefor, where reasons have been given.” 
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The appeal committee shall hear any appeals from findings and orders 
of the discipline committee under these by-laws. 


(1) The council may from time to time pass rules of profess.onal con- 
duct prescribing the standards of fitness, moral character and conduct 
of members and students, but no such rule or any amendment thereto 
shall take effect until it has been approved at an annual general meeting 
of the Institute or at a general meeting of the Institute called to consider 
such rule or amendment. 

(2) Members and students shall comply with such standards as 
prescribed, and with the by-laws, rules and regulations of the Institute. 
(3) Notwithstanding the terms of the rules of professional coaduet, the 
council shall have the additional right and power to determine from 
time to time in particular cases, what acts, onilssious, Macders or things 
constitute unfitness, lack of moral character, or professional or other 
misconduct in members and students, or constitute violations of the 
by-laws, rules and regulations of the Institute or are or have been 
derogatory to the reputation, dignity or honour of the Irstitute or 
the profession. 


The disciplinary work of the Institute shall be carried on by the profes- 
sional conduct committee, the discipline committee, the appeal com- 
mittee and the council in accordance with the by-laws, provided that the 
council may from time to time make rules and regulations for the 
conduct of the work of these three committces. 


Professional Conduct Committee 

The professional conduct committee shall consist of such members, 
including a chairman and one or more deputy chairmen, as may be 
appointed by the council; it may sit and effectively act in two or more 
divisions at the same time provided that notice has been given to its 
members and that a quorum of three is present in cach division. 


(1) The professional conduct committee shall be respousitte for the 
inition of the disciplinary work of the Institute and in the execuuon 
of its duties shall have power: 
(2) to receive in writing from any person a charge or complaint of 
professional misconduct by any member or student; 
(b) to receive in writing from any member a charge or complaint 
of unfitness, lack of moral character or professional or other mis- 
conduct of any member or student; 
(c) to make such preliminary investigation and enquiry as it deems 
proper into any such charge or complaint or into any act, omission, 
matter or thing which may constitute or involve unfitness, lack of 
moral character, or professional or other misconduct in any member 
or student, or which may constitute or involve violations of the 
by-laws, rules and regulations of the Institute or which may be or 
may have been derogatory to the reputation, dignity or honour of the 
Institute or the profession; 
(d) tomake a charge in the committee’s ahsalute her toi, 
(c) to take whatever action it deems proper in connection with any 
charge or complaint including referring any such charge to the 
discipline committee; 

*(f) to require the attendance of any member or student and the 
production of any books, documents and working or other papers in 
their possession, custody or control which may be required from time 
to time; 

(g) to retain the services of any person on a fee basis, whether or not 
a member, to authorize any such person to enquire into all matters 
which may be brought to his attention by the committee or its chair- 
man, and through its chairman to authorize any such person to inter- 
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view any member or student and to examine any books, documents 
und working or other papers; 

(h) to determine the time and place of its meetings and the pro- 
cedure thereat and from time to ume to Jo and decide ail suc other 
matters as may be necessary for the work of the committee; 

(i) to admonish informally members or students whether charged 
or not under these by-laws, 

*(2) Notwithstanding any other provision of these by-laws the profes- 
sional conduct committee may appeal against any finding of order made 
by the discipline committee under by-law 80(4) or by the appeal 
committee under by-law §2(8). 

*(3) Any appeal pursuant to this by-law shall be commenced by the 
professional conduct committee giving written notice thereof to the 
party or parties to the proceedings and filing a copy of such notice with 
the appeal committee or with the council, as the case may be. 

*(4) Any notice of appeal given under-this by-law shall set forth the 
grounds and purposes of the appeal and shall state what variation, if 
any, is sought in any finding or order against which the appeal is taken 
and, except by leave of the body hearing the appeal und upon applica- 
tion duly made in accordance with provisions of these by-laws, no 
ground of appeal may be put forth and no variation sought at the 
hearing which is not included in the notice of appeal. 

*(5) The provisions in by-law 80(7); by-law 81; by-law 82(2), (4), 
(6), (8), (9) and (10); by-law 8301), (3), (5), (6) and (7); by-law 
87(b), (d), (c), (g) to (1) both inclusive, (0), (p), (q), (Gs), (u), 
(w) and (z); and by-laws 89 and 90 shall apply siutatis mutandis to 
the professional conduct committee as well as to the person charged 
in any appeal taken pursuant to this by-law and such provisions shall 
be read and construed accordingly. 


Discipline Committee 
(1) The discipline committee shall consist of such members, including 
a chairman and one or more deputy chairmen, as may be appointed by 
the council, of whom three shall constitute a quorum; it may sit and 
effectively act in two or more divisions at the same time provided that 
notice has been given to its members and that a quorum of three is 
present in cach division. 
(2) In any case where the professional conduct committee refers or 
makes a charge to the discipline committee, the discipline committee 
shall promptly give notice of the time appointed for a formal hearing. 
(3) The procedure before and at such formal hearing shall be in 
accordance with the provisions of by-law 87. 
(4) If after a formal hearing the discipline committee finds any member 
or student guilty of a charge, it may order one or more of the 
following, namely: 
(a) that any such member or student shall be reprimanded by the 
chairman or a deputy chairman of the discipline committee or disci- 
plined in such other way as the committee may from time to time 
determine; 
(b) that any such member or student shall pay a fine to the Institute 
or, if such fine should not be paid within ten days, that the member 
or student shall be dealt with under this by-law in such iaiied, 
including suspension or expulsion, as the committee may by resolu- 
tion from time to time determine; 
(c) that any such member or student shall be suspended from any 
or all of his rights and privileges us such under the Act and the 
by-laws on such terms and conditions as the committee may from 
time to time determine either for a time certain or until the committee 
shall further order; 
(d) that any such student shall be struck off the register of students; 
(e) that any such member shall be expelled from membership in 
the Institute; 
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or it may recommend to the council that any such membcr or student 
be permitted to resign. 
(5) The discipline committee may accept as conclusive proof of the 
facts certified the following: 
(a) in the case of a convicted person the certificate of conviction 
signed by the Cierk of the Court or other officer having custody of 
the records in which the conviction was had or returned; and 
(b) in the case of the revocation or suspension of a ticence under 
The Public Accountancy Act a certificate of the secretary or the 
registrar of The Public Accountants Council for the Province of 
Ontario of any action taken by any lawful authority with regard 
to a licence. 
(6) The discipline committee shall have power during or after a formal 
hearing to admonish informally members or students whether found 
guilty or not. 


*(7)(a) The discipline committee shall report forthwith to the profes- 


sional conduct committee the disposition of every charge referred or 
made to it. 
(b) The discipline committee shall report to the council the dis- 
position of every charge referred or made to it. 


(1) Notice of any order made by the discipline committee may be given 
in such form and manner as the discipline committee may from time to 
time determine and notice of any order of expulsion or suspension of a 
member shall be given to all membcrs of the Institute after a period 
of fifteen days from the date of the making of the order. 

(2) Notice of any order made by the disciplire committee may, at its 
discretion, be published in The Canadian Chartered Accountant and 
such publication shall be deemed adequate notice to all members under 
clause (1) of this by-law. 

(3) Such further or other notice of ny order made by the discipline 
committee under by-law 80 may be given or published in such a way 
and at such times as the discipline committee or the council may 
determine. 


*(4) The provisions of this by-law shall apply mutatis mutandis to 


notice or publication of any order made by the appeal committee under 
the provisions of by-law &2 or by the council under the provisions of 
by-law 83, provided that upon the giving of any notice of appeal 
or of final appeal or of any notice of a proceeding in a court by way 
of review or appeal, as the case may be, the terms of any order and the 
operation of this by-law as to notice and publication shall be stayed 
pending the disposition of any such appeal or final appeal or proceed- 
ing unless otherwise ordered by the appeal committee, the council or a 
court, us the case may be, in accordance with the provisions of Section 
25(1) of The Statutory Powers Procedure Act, 1971, or other pro- 
vision or statute for the time being in force. 

(S) All members and students, by their applications for membership 
or registration or by their continuance of membership or registration, 
shall consent and be deemed to hae consented to any notice or publica- 
tion under this by-law and by-laws 82 and 83. 


Appeal Committee 

(1) The appeal committee shall consist of such members of the council, 
including a chairman, as may be appointed by the council. 

(2) Any member or student founc guilty of any charge by the discipline 
committee may appeal against any finding or any order under by-law 
80(4) by giving written notice o! appeal to the appeal committee by 
registered Icttcr addressed to the office of the Institute in Toronto and 
by filing a bond satisfactory to the chairman of the appeal committee 
not later than ten days from the date of the making of any such finding 
or order, excluding such date but including the day of mailing, arid 


83 


87° 


Pi 4. 


unless notice of appeal is given and the bond filed as required by this 
by-law, the findings and orders of the discipline committee in any 
particular case shall be final, binding and conclusive for all purposcs. 
(3) Any notice of appeal given under the provisions of this by-law 
shall, in the manner required by the provisions of by-law 87(n), set 
forth the grounds of appeal and shall state the relief asked. 
(4) When a notice of appeal is duly given, the appeal committee shall 
promptly give notice of the time appointed for a hearing of the appeill. 
(S) Repealed, June 12,1972. yt 
(6) If, at the time appointed for the hearing of any appeal, the person 
appealing appears, the appeal committee shall proceed on the basis set 
forth in the notice of appeal. 
(7) The procedure before and at any appeal under this by-law shall 
be in accordance with the provisions ot by-law 87. 
(8) The appeal committce shall have power by order to confirm, reject 
or change the findings and any orders of the discipline committee made 
under these by-laws including those relating to publication. 
(9) The findings and orders of the appeal committee in any particular 
case shall be final, binding and conclusive for all purposes unless a final 
appeal to the council is provided for i these by-laws and ts taken. 
*(10) The appeal committce shall report forthwith to the professional 
conduct committee the disposition of every appeal taken to it. 


Council — Final Appeal 

(1) In every case where the appeal cominittee confirms or makes an 
order suspending a member or student or striking a studvet fronr the 
register or expelling a member, the person thus suspended, struck from 
the register or expelled may appeal against such order and the finding 
on which it is based by giving written notice of final appeal to the 
council by registered letter addressed to the office of the Institute in 
Toronto and by filing a second bond satisfactory to the president, not 
Jater than ten days from the date of the making of the order of the 
appeal committee, excluding such date but including the day of mailing. 
(2) Any notice of final appeal given under the provisions of this by-law 
shall, in the manner required by the provisions of by-law 87(n), set 
forth the grounds of final appeal and shall state the relief asked. 

(3) When notice of final appeal is duly given, the president shall con- 
vene a special meeting of the council to hear the final appeal and the 
Institute shall promptly give notice of the time appointed for such 


hearing. 
(4) Repealed, June 12,1972. 
(S) If, at the time appointed for the hearing of the fia append, the 


person appealing appears, the council shall either hear the appeal on 
the basis sct forth in the notice of final appeal or, in its discretion, 
proceed by way of a new formal hearing provided there is a request 
to do so in the notice of final appeal. 

(6) In any final appeal, the council shill have power to confirm, reject 
or change the findings and orders of the discipline committee and the 
appeal committee and to make any order which, in its discretion, the 
nature of the case or natural justice may require. 

(7) The decisions, findings and orders of the council in any final appeal 
shall be final, binding and conclusive for all purposes. 


In connection with any formal hearing by the discipline committee or 
with any appeal to or other hearing by the appeal committee or the 
council, the following rules of procedure shall apply: 

(a) any person charged shall be entitled to ten days notice of the time 
and place appointed for any formal hearing of the charge (excluding 
the day of mailing and the day of hearing) together with a copy of the 
charge, addressed to him at his last known address shown in the records 
of the Institute; 

(b) any person appealing to the appeal committee or to the council 
shall be entitled to ten days notice of the time and place appointed for 
the hearing of the appeal or of the final appeal (excluding the day of 


mailing and the day of hearing) addressed to him at his last known 
address shown in the records of the Institute; 

(c) in any case where the appeal committee or the council proceeds 
by way of a new formal hearing, no further notice of the new formal 
hearing shall be required and the appeal committee or the council may 
thercupon procecd with such hearing; 

(d) any person charged or appealing shall attend ut the time and place 
appointed for the hearing of te charge or of the appeal; if the person 
charged or appealing does not attend the formal hearing, the appeal or 
the final appeal, the discipline committee or the appeal committee or the 
council, as the case may be, may proceed in his absence and he will not 
be entitled to any further notice in the proceedings; 

(e) at any formal hearing of a charge, the person charged shall be 
entitled to be represented by legal counsel or other agent, to be present 
during the hearing, to question any witnesses either personally, by 
counsel or such other agent, und to submit statements, evidence and 
argument; and at any appeal or final appeal, not involving a new formal 
hearing, any person appealing shall be entitled to be represented by 
legal counsel or other agent, to be present during the hearing ind to 
submit argument; 

(f) the discipline committee, the appeal committee or the council may 
require the attendance before it of any member or student and the 
production of any books, documents aad working or other papers; 

(g) unless it be otherwise specially provided, the procedure at all 
formal hearings and appeals shall be determined by the ruling of the 
chairman, whose decision shall be final, binding and conclusive; 

(h) a formal hearing or the hearing of any appeal may be adjourned 
at uny time and from tine to Ume and oo furilics molice shall be 
required; 


(i) the proceedings at any formal hearing or at any appeal from which 
a final appeal may be taken shall be recorded in shorthand or otherwise 
and where an appeal or final appeal is taken under the by-laws the party 
appealing shall, subject to clause (j) hereof, request, pay for and file a 
complete transcript of the proceedings, and that transcript shall be con- 
clusive evidence of the proceedings for the purposes of the appeal or 
final appeal; 

(j) in any appeal or final appeal, and upon application made on notice 
to all parties not later than 15 days from the date of the filing of the 
notice of appeal or of final appeal, the chairman of the appeal com- 
mittee or of the council as the cuse may be, may, in his absolute dis- 
cretion, dispense with the requirement of filing a complete transcript as 
provided in clause (i) hereof and mav order instead that the party 
appcaling file only those portions of the transcript as bear upon the 
grounds sct forth in the notice of appeal or noticc of final appeal; 

(k) if more than one member or student be involved in any charge 
or if there be more than one charge, the formal hearing or appeal may 
proceed us to cach charge or member or student separately or together 
as the chairman may from time to time determine; 


(1) in any formal hearing the discipline committee, the appeal com- 
mittee or the council, as the case may be, may administer oaths and 
affirmations for the purpose of any of its proceedings and may require 
evidence before it to be given under oath or affirmation; 


(m) the discipline committee, the appeal committee and the council, 
as the case may be, shall have power to charge the costs of any formal 
hearing, appeal or final appeal to the member or student, 


(n) any notice of appeal or final appeal given under the provisions 

of these by-laws shall set forth the particular grounds of appeal, shall 

state the particular relief asked and, further, whether the relicf asked is 
(i) a review of and change in any finding on which the order was 
based, in which case the finding and the change requested shall be 
sct forth in the notice, 
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(ii) the setting aside of or a change in the whole or any term of the 
order and, in the latter case, any such term of the order shall be set 
forth in the notice, 
(iii) a new formal hearing of the whole or a particular aspect of the 
charge by the body hearing the appeal or final appeal and, in the 
latter case, any.such particular aspect of the charge shel! be set forth 
in the notice, 
and, except by leave of the body hearing the appeal or the final appeal 
and upon application duly made in accordance with the provisions of 
these by-laws, no ground of appeal may be put forth and no relief may 
be usked at the hearing which is not included in the notice of appeal 
or of final appeal; 
(o) any notice of appeal or of final appeal may be amended at the 
hearing with leave of the appeal committee or of the councii as the case 
may be, provided notice of application for amendment setting out the 
amendment has been given to the office of the Institute at Toronto at 
Jeast five days prior to the date appointed for the hearing of the appeal 
or final appeal; 
(p) where the body hearing the appeal or final appeal allows an 
amendment under the foregoing provision of this by-law, any reference 
in these by-laws to a “notice of appeal” or to a “notice of final appeal” 
thereafter shall mean the notice of appeal or the notice of final appeal 
as amended; 


(q) notwithstanding any other provision of these by-laws, the appcal 
committee and the councit may, in particular cases, proceed in such 
manner and grant such relicf as the nature of the case or natural justice 
nay require; 

(r) where there is a variance between the wording of a charge and the 
vidence presented in support therecf, and where, in the opinion of the 
discipline committce, the member or student has not been prejudiced 
gy lack of notice, the discipline committee may direct an amendment 
of the charge so as to make it conform to the evidence and proceed with 
the hearing of the charge, but wherc, in the opinion of the discipline 
committee, the member or student may be prejudiced by such amend- 
ment, the discipline committee may, if it is of the opinion that such 
prejudice can be removed by an adjournment, make such amendment 
and adjourn the hearing of the charge to a later date; this provision shall 
also apply to a new formal hearing in accordance with the provisions 
of these by-laws and shall be read and construed accordingly; 

(s) the discipline committee, the appeal committee or the council, as 
the case may be, shall send to the person charged or appealing, by first- 
class mail addressed to such person at his address last known to it, 
a copy of its final decision and order, if any, in the procecdings, together 
with the reasons therefor, where reasons have been given, and such 
party shall be deemed to have received a copy of the decision or order 
on the fifth day after the day of mailing unless he did not, acting in good 
faith, through absence, accident, ness or other cause besond his con- 
trol, receive the copy of the decision or order until a later date, and 
accordingly that the time limited by by-law 81(1) as to notice or 
publication of any order, and by by-law 82(2) and by-law 83(1) as to 
the giving of notice of appeal or of any final appeal, shall be deemed 
to commence on the fifth day following the date of mailing by first-class 
mail in accordance with the provisions of this paragraph, provided that 
in licu of mailing as aforesaid, a copy of the decision or order, if any, 
together with the reasons therefor, where reasons have been given, may 
be personally served upon such party and in such cases thie time limited 
by by-law 81(1) as to notice of publication of any order, and by-law 
82(2) and by-law 83(1) as to the giving of notice of appeal or of any 
final appeal, shall commence on the day next following the day on 
which such personal service is effected; 

(t) in any formal hearing the discipline committee, the appeal com- 
mittce or the council, as the case may be, may require any person, 
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including the person charged, by summons issucd jiisuan lo Section 
12 of The Statutory Powers Procedure Act, 1971, oc other provision 
or Statute for the time being in force, to give evidence on oath or 
affirmation at that formal hearing, and to produce in evidence at such 
hearing the documents and things specified in the summons by the body 
issuing it, provided that such evidence, documents and things are 
relevant to the subject matter of the proceedings and are admissible 
at the formal hearing; 

"(u) the discipline committee, the appeal committee, or the council, 
as the case may be, shall give its final decision and order, if any, in any 
proceedings in writing and shall give reasons in writing therefor if so 
requested by a party; 

(v) where the good character, propricty of conduct or competence 
of the person charged is in issue in any formal hearing, the professional 
conduct committee shall furnish such person with reasonable informa- 
tion of any allegations with respect thereto prior to the hearing; 
(w) the discipline committee, or the appeal committee or the council, 
as the case may be, may 
(i) make such orders or give such directions in procecdings before 
it as it considers proper to prevent abuse of its processes, 
(it) reasonably limit further cross-examination of a witness where 
it is satisfied that the cross-examination of the witness has been 
sufficient to disclose fully and fairly the facts in relation to which 
he has given evidence, 
(iii) exclude from a hearing anyone, other than a barrister and 
solicitor qualified to practise in Ontario, appearing as an agent on 
behulf of a party or as an adviser to a witness if it finds that such 
person is not competent properly to represent or to advise the party 
or does not understand and comply at the hearing with the duties and 
responsibilities of an advocate or adviser, : 
(iv) make such orders and give such directions as it considers neces- 
sary for the maintenance of order and such orders or directions may 
be enforced in the manner provided in Section 9(2) of The Statutory 
Powers Procedure Act, 1971, or other provision or statute for the 
time being in force; 
(x) in any formal hearing by the discipline committee, the appeal 
commitice or the council, as the case may be: 
(i) a witness may be advised by his counsel or agent as to his rights 
but such counsel or agent may take no other part in such hearing 
without leave of the body holding such hearing; and 
(ii) where such a hearing is in camera a counsel or agent for a wit- 
ness shall not be entitled to be prescnt except when that witness is 
giving evidence; 
(y) in any formal hearing the discipline committec, the appeal com- 
mittee or the council, as the case may be, may: 
(i) to the extent permitted by Section 18 of The Statutory Powers 
Procedure Act, 1971, or other provision or statute for the time being 
in force, admit as evidence whether or not given or proven under 
oath or affirmation or admissible as evidence in a court, any oral 
testimony and any document or other thing relevant to the subject 
matter of the proceedings and may act on such evidence, but may 
exclude anything unduly repetitious; 
(ii) admit a copy of a document or other thing as evidence where 
it is satisfied as to the authenticity therenf; 
(iii) grant leave to the person producing or to the person entitled to 
adocument that has been filed in evidence to cause, or to itsel! cause, 
such document to be photocopied and it may authorize the photo- 
copy to be filed in evidence in the place of the document filed and 
release the document filed, or may furnish to the person producing 
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it or the person entitled to it a photocopy of the document filed, 

certified by a member of the discipline committee, the appeal com- 

mittee or the council, as the case may be; 
(Zz) a member of the discipline committee who has participated in the 
hearing of a charge by the discipline committee shall not partici vate in 
the hearing of any appeal, final appeal or new femal hearing in the 
same matter, and a member of the council who has participated in the 
hearing of an appeal or in a new formal hearing by the appeal com- 
mittee shall not participate in the hearing of any final appeal or in a 
further new formal hearing in the same matter; 
(aa) the members of the discipline committee, the appeal conimittee or 
the council, as the case may be, who are assigned to render a decision 
after any formal hearing or any appeal shall not have taken part prior 
to such formal hearing or appeal in any investigation or consideration 
of the subject matter of such formal hearing or appeal and shall not 
communicate dircetly or indirectly in relation to the subject matter of 
such formal hearing or appeal with any person or with any party or his 
representative except upon notice to and opporturity for all parties to 
participate, but such members may seek legal advice fron: an adviser 
independent from the parties and in such case the nature of the advice 
shall be made known to the partes in order that they may make a 
submission as to the law; 
(ab) no member of the discipline committee, the appeal committee or 
the council, as the cause may be, shall participate in a decision pursuant 
to any formal hearing or appeal who was not present throughout such 
hearing or appeal and heard the evidence and arguinent of tle parues, 
and, except with the consent of the parties, no decision pursuant to the 
hearing shall be reached unless all members so present participate in 
the decision; 
(ac) in any formal hearing the findings of fact shall be based exclu- 
sively on evidence admissible or matters that may be noticed under 
sections 15 and 16 of The Statutory Powers Procedure Act, 1971, or 
other provision or statute for the time being in force. 


The discipline committee, the appeal committee or the council, as the 
case may be, may, in making its decision in any proceedings, 
(a) take notice of frets that may be judicially noticed; and 
(b) take notice of any generally recognized scientific or technical facts, 
information, or opinions within its scientific or specialized knowledge. 


Any formal hearing shall be open to the public except where the 
discipline committee, the appeal committee or the council, as the case 
may be, is of the opinion that, 

(a) matters involving public security may be disclosed; or 

(b) intimate financial or personal matters or other matters nay be 
disclosed at the hearing of such a nature, having regard to the circum- 
stances, that the desirability of avoiding disclosure thereof in the 
interests of any person affected or in the public interest outweighs the 
desirability of adhering to the principle that hearings be open to the 
public, 

in which case the discipline committce, the appeal committee or the 


council, as the case may be, may hold the hearing concerning such 
matters in camera. 
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ICAO Rules of Professional Conduct (excerpts) 


The rules of professional conduct, as a whole, flow from the special 
obligations embraced by the chartered accountant. The reliance of the 
public, generally, and the business conimunity, in particular, on sound 
and fair financial reporting and competent advice on business affairs 
—— and the economic importance of that reporting and advice —— impose 
these special obligations on the profession. They also establish, firmly, 
its social usefulness. 


The rules and the related Interpretations of Council centre about a 
number of principles — fundamental statements of accepted conduct 
whose soundness is, for the most Part, self-evident. 


These principles are: 
© A member or student shall conduct himself at all times in a man- 
ner which will maintain the good reputation of the profession and its 
ability to serve the public interest. 
© A member or student shall perform his professional earviees with 
integrity and care and accept an obligation to sustain his professional 
competence by keeping himself informed of, and complying with, 
developments in professional standards. 
© A member who is engaged to express an opinion on financial 
Statements shall hold himself free of any influence, interest or rela- 
tionship, in respect of his client's affairs, which impairs his profes- 
sional judgment or objectivity or which, in the view of a reasonable 
observer, has that effect. 
@ A member or student has a duty of confidence in respect of the 
affairs of any client and shall not disclose, without proper cause, any 
information obtained in the course of his duties, nor shall he in any 
way exploit such information to his ad vantage, 
© The development of a member's practice shall be founded upon 
@ reputation for professional excellence, and the use of methods 
commonly characterized as self-promotion or solicitation is not in 
keeping with this principle. 


@ A member shall act in retation to any other member with the 
courtesy and consideration due hetvert professionel eMoasnes and 
which, in turn, he would wish to be accorded by the other member. 
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A number of the principles need not be expounded upon — those which 
concern: upholding the honour and good reputation of the profession; 
the performance of professional services with integrity and care; the 
duty of confidence; and the duty to act with courtesy and consideretion 
toward professional colleagucs. 


Some aspects of the principles and of the rules derived from them do, 
however, warrant discussion: 
© the sustaining of professional competence; 
© the duty to avoid conflicts of interest in respect of a clicnt’s affairs; 
and 
@ the development of a practice by establishing a good reput: tion 
rather than by self-promotion or solicitation. 


[tis apparent that the more sophisticated and complex socicly beco nes, 
the greater the demands it mikes of its institutions, including its pro- 
fessions. Socicty’s expectations of the accounting profession — par- 
ticularly in its financial reporting roles and its busines; advisory services 
— will, therefore, continue to rise. This underscores the need, expressed 
in the statement of Principles, for sustaining individual professional 
competence by keeping abreast of and complying with developments in 
professional standards. 
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It makes imperative, too, the duty that the chartered accountant bring, 
and be seen to bring, the qualities of objectivity and integrity to his 
professional services. It thus becomes a cardinal position of a member 
of the profession that he will not subordinate his professional judgment 
to the will of others, and that he expresses his conclusions honestly and 
impartially. 


In this respect, clearly, chartered accountants cannot practise their 
profession and participate in the affairs of their community without 
being exposed to circunislinges uhat may plaice prooourcs spen their 
objectivity and integrity, and it would be impractical to impose detailed 
proscriptions intended to cover all conccivable situations. To do so on 
a rigid basis would be to inhibit the rendering of useful services even 
when the likelihood of impairment of the chartered accountant’s 
objectivity was relatively remote. 


While it may be difficult for a chartered accountant always to appear 
completely free of any disabling influence, interest or relationship in 
respect of his client's affairs, pressures upon his objectivity or integrity 
are subject to powerful countervailing forees and restraints —— his 
liability in law, his responsibility to his profession for his professional 
actions and, perhaps most importantly, the inbred resistance of a dis- 
ciplined professional person to any infringement upon his basic impar- 
tiality and integrity in the rendering of services. 


Since, however, the public must be assured of the chartered account- 
ant’s freedom from any conflict of interest, the profession tests its 
existence against the criterion of whether a reasonable man, having 
knowledge of all the facts and taking into consideration normal strength 
of character and normal behaviour under the particular circumstances, 
would conclude that a specified relationship between a chartered ac- 
countant and a client posed an unacceptable threat to the chartered 
accountant’s independence of judgment. Only thus can public confi- 
dence in the objectivity and integrity of the chartered accountant be 
sustained, and it is upon this public confidence that the reputation and 
usefulness of the profession rest. 


Turning to the matter of building a practice — strictures against adver- 
tising, against publicly claiming special skills above those posscssed by 
colleagues with equal qualifications, and against solicitation for engage- 
ments, are readily understood by a member of a profession. He regards 
these acts, almost instinctively, as the very antithesis of professionalism 
— a scrambling for clientele inappropriate to an essentially intellectual 
calling which emphasizcs quality of service. So, too, with resporiding to 
calls for tenders for engagements. Yet to the critic the appearance is 
that of “restrictive practices” which are not in the public interest. The 
onus of proof that these restraints are contrary to the public interest lies 
with the critic but is not a burden that is usually taken up. 


The profession can, however, hypothesize the absence of these rules 
and, with conviction, take the position that the result would be contrary 
to the public interest. It would not be in the public interest, for exumple, 
that the selection of a practitioner by a client was a function of the skill 
of the practitioner’s advertising agency and the size of his advertising 
budget; nor that a practitioner could, publicly, clairn for himself pro- 
fessional skills exceeding those of similarly qualified practitioners, in a 
purely subjective fashion and without let, hindrance or reasonable 
constraint; nor that quality of service in the important realms of rights 
and property, in which chartered accountants function, should become 
cocondary to price — for example, a public accounting engagement 
being tailored to a bid price rather than to the needs of the engagement, 
as they emerge, in the professional judgment of the chartered account- 
ant; nor that self-promotion replace the building of a reputation for 
professional competence. 


It is not an exuggeration to suggest that the rules concerned are basic 
to a profession and that their removal would lead, in the long run, to 
downgrading the quality of service given and to the disintegration of 
the profession. Since the public interest in the quality of services pro- 
vided by chartered accountants is assumed in the continuing existence 
and growth of the profession, that interest would not be served by any 
act which tended to destroy the profession. 


Definitions 


The definitions in and provisions of the by-laws of the Institute govern 
these rules, Where applicable. Members and students are referred, in 
particular, to By-law 2 which contains a number of relevant definitions. 


Application* 


e A member not engaged in the practice of public accounting must 
observe these rules except where the wording of any rule makcs it 
clear that it relates specifically to the practice of public accounting or 
there is a specific exception made in a particular rule. 

@ Where the term “professional services” is used it means, in its 
application to a member not engaged in the practice of public 
accounting, those of his activitics where the public or his associates 
are cntited to rely on his membeiship ia the Institute as giving him 
particular competence. 

e A member is responsible to the Institute for compliance with these 
rules by others associated with him in the public practice of the func- 
tions covered by the rules, who are either under his supervision or 
share with him proprictary interest in the practice, and must not 
permit others to carry out on his behalf acts which, if he carried them 
out himself, would place him in violation of the rules. 

e A member who is resident outside Canada is expected to abide by 
the rules of the organized accounting profession in the jurisdiction in 
which he resides and to ensure that his actions do not bring disrepute 
upon the Institute. 


Interpretation 
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102 


In interprcting the rules, they are to be read in the light of the Foreword 
to the Rules of Professional Conduct and of the Interpretations issued 
by the council from time to time. 


GENERAL 


Members and students shall comply with the by-laws, rules and regula- 
tions and rules of professional conduct of the Institute as they may be 
from time to time and with any order or resolution of the council or 
ollicers of the Institute under the by-laws. 


Any. member or student who has been convicted of any criminal or 
similar offence may be charged with professional misconduct by the 
professional conduct committee; in such cases, a certificate of convic- 
tion by any competent court shall be sufficient evidence of the convic- 
tion and of the commission of the offence. 
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200 — STANDARDS OF CONDUCT AFFECTING THE 
PUBLIC INTEREST 


201 


202 


203 


204 


205 


206. 1 


207 


A member or student shall conduct himself at all times in a manner 
which will maintain the good reputation of the profession and its ability 
to serve the public intcrest. 


A member or student shall perform his professional services with: 
integrity and due care. . 


A member shall sustain his professional competence by keeping himself 
informed of, and complying with, developments in professional stand- 
ards in all functions in which he practises or is rclicd upon because of 
his calling. 


A member who is engaged to express an opinion on financial statements 
Shall hold himself free of any influence, interest or relationship, in 
respect of his clicnt’s affairs, which impairs his professional judgment 
or objectivity or which, in the view of a reasonable observer, has 
that effect. 


A membcr or student shall not sign or associate himself with any letter, 
report, statement, representation or financial statement which he 
knows, or should know, is false or misleading, whether or not the sign- 
ing Or association is subject to a disclaimer of responsibility. 


In expressing an opinion on financial] statements examined by him a 
member shall not 


(1) fail to reveal any material fact known to him which is not disclosed 
in the financial statements, the omission of which renders the financial 
statements misleading, nor 


(2) fail to report any material mis-statement known to him to be con- 
tained in the financial statements. 


A member shall not express an opinion on financial statements exam- 
ined by him 


(1) if he fails to obtain sufficient information to warrant an expression 
of opinion, or 


(2) if he has not complied in all material respects with the auditing 
standards of the profession, or 


(3) if the exceptions or qualifications to the opinion are sufficiently 
material to nullify the value of such opinion. 


Subject to item (3) of rule 206.2 a member shall not express an opinion 
on financial statements examined by him which are not prepared in 
accordance with the accounting standards of the profession unless such 
opinion is suitably qualificd; without limiting the generality of the fore- 
going, if a member expresses an opinion without qualification or excep- 
tion that financial statements are presented in accordance with generally 
accepted accounting principles and if such statements depart in any 
material respect from the recommendations of The Accounting and 
Auditing Research Committee of The Canadian Institute of Chartered 
Accountants or its successor(s), such departure must be capable of 
justification as proper in the particular circumstances. 


A member shall inform his clicnt of any business connections, any 
affiliations, and any interests of which the clicnt might reasonably 
expect to be informcd but this docs not necessarily include disclosure 
of professional services he may be rendering or proposing to render to 
other clicnts. 
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208.18 A member or student shall not, in conticetion willl aay Lrunsaction 
involving a client, hold, receive, bargain for, become entitled to or 
acquire any fee, remuneration or bencfit without the clicnt’s knowledge 
and consent. 


-2 A member or student shall not, in connection with ary transaction 
involving his employer, hold, receive, bargain for, become entitled to 
or acquire any fee, remuneration or benefit without the employer’s 
knowledge and consent. 


209 A member or student shall not take any action, such as acquiring any 
interest, property or benefit, in connection with which he makes 
improper use of confidential knowledge of a client’s affairs obtained in 
the course of his dutics. 


210.1) =A member or student shall not disclose or use any confidential informa- 
tion concerning the affairs of any client except when properly acting in 
the course of his duties or when such information is required to be 
disclosed by order of lawful authority or by the council, the pre fessional 
conduct committee, the discipline committee or the appeal committee 
in the proper exercise of their duties. 


-2 Amember or student shall not disclose or use any confidential informa- 
tion concerning the affairs of his employer except when properly acting 
in the course of his duties or when such information is requixed to be 
disclosed by order of lawful authority or by the council, the professional 
conduct committee, the discipline committee or the appeal committee 
in the proper excercise of thcir duties. 


211 Subject to the provisions of Rule 210, a member shall bring to the 
attention of the professional conduct committee any apparent breach 
of these rules or any instance involving or appearing to involve doubt 
as to the competence, reputation or integrity of a member, student or 
applicant. 


ICAO Council Interpretations (excerpts) 


CI 202 — INTEGRITY AND DUE CARE 


Documentation 

1 Cases may arise from time to time where a member may be asked by a 
court, or by the professional conduct committee, to substantiate 
procedurcs carricd out in the course of an assignment. If the member’s 
files do not contain sufficient documentation to confirm the nature 
and extent of the work donc, the member concerned may well have 
great difficulty in showing that proper proccdures were in fact carricd 
out. The importance of adequate documentation cannot be over- 
emphasized; without it, a member's ability to outline and defend his 
professional work is seriously impaired. 


CI 203 — PROFESSIONAL COMPETENCE 
Refer to Rule 206 and CI 206, Professional Standards 
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CI 204 — OBJECTIVITY 


1 Rule 204 requires that a member engaged to express an opinion on 
financial statements hold himself free of any influence, interest or 
relationship, in respect of his client’s affairs, which impairs his profes- 
sional judgment or objectivity or which, in the view of a reasonable 
observer, has that effect. 


2 This is one of the principles expressed in the foreword to the rules and 
- the foreword includes some exposition of the reasoning underlying the 
principle and thus underlying the rule. The “reasonable observer” docs 
not, of course, exist as an individual. The term simply expresses the 
standard by which impairment, or the possibility of impairment, can be 
judged. The standard is that of a reasonable man having knowledge of 
all the facts involved and applying judgment objectively — that is, as 

an impartial observer. 


3 To provide guidance for members, the council issucs this Interpretation 
to sct out how, in its opinion, a reasonable observer might be expected 
to view certain situations. 


CI 205 — FALSE OR MISLEADING STAILEMENTS 


Application to members not in public practice 

A member who is employed other than in public practice is subject to 
Rule 205 just as is the member in public practice. It is recognized that 
under exceptional circumstances, this may place such a miember in a 
difficult position vis-a-vis the organization with which he is employed; 
however, a member fails in his professional duty if he allows himself to 
be associated with financial statemcnts or other documents which he 
knows, or should know, are false or misleading. 


CI 206 — PROFESSIONAL STANDARDS 


Auditing standards 

1 Rule 206.2 of the Rules of Professional Conduct states, infer alia, that 
no. member shall express an opinion on financial statements examined 
by him if he fails to obtain sufficient information to warrant an 
expression of opinion. 


2 The council is of the opinion that it would be uscful to members to 
have before them a statement of certain generally accepted auditing 
Standards which are in addition to those dealt with in the CICA Hand- 
book. Auditing standards relate to the quality of work to be performed 
and the suitability of the resulting audit report to the objectives of an 
audit. These are pre-eminently matters of judgment. 


3 The council considers that the following auditing standards are gen- 
erally accepted; some of these, while implied in the CICA Handbook, 
may not be spccifically set out therein: 


a) The examination of the records and underlying its is to be per- 
formed by a person or persons having adequate technical training and 
proficiency in auditing, with due care and with an objective state of 
mind. 


b) The work is to be adequately planned and properly executed. If 
assistants are employed, they are to be adequately supervised. 


1* 


« hie e 


c) There is to be an organized study and evaluation of internal control 
as a basis for any reliance thereon in determining the extent of test audit 
procedures. 


d) Sufficient appropriate evidential matter is to be obtained through 
inspection, observation, enquiry and confirmation to afford a reason- 
able basis for expressing an opinion on the financial statements. 


Accounting standards 

Rule 206.3: this rule, subject to item (3) of rule 206.2, requires that a 
member shall not express an opinion on financial statements examined 
by him which are not prepared in accordance with the accounting 
standards of the profession unless such opinion is suitably qualified. 
The rule further provides that, without limiting the generality of the 
foregoing, if a member expresses an opinion without qualification or 
exception that financial statunicnts are prescuted in accordance with 
generally accepted accounting principles and if such statements depart 
In any miterial respect from the recommendations of the Accounting 
and Auditing Research Committee of the Canadian Institute of 
Chartered Accountants or its successor(s) (herein collectively referred 
to as the Research Committee), such departure must be capable of 
justification as proper in the particular circumstances. 


As the term “accounting standard; of the profession” and reference to 
the recommendations of the Research Committee arc appearing in the 
rules cf professional conduct for the first time, council issucs this 
Interpretation to provide Zuidaive fur members. While the term 
“accounting principles” is widely used and is embodied in statute law, 
it does present difficultics. Sometimes it is held to refer only to broad 
gencral principles, while at other times its meaning has been extended 
to cover practices as well as principles. 


Where the term “accounting standards of the profession” is used in the 
rule it expresses this wider meaning, i.e., that body of principl:s and 
practices which have been generally adopted by the profession and 
which are applicd in the preparation of financial statements, taken 
together with the requirements of any governing act, such as 
The Business Corporations Act and The Securities Act (subject to the 
comment in 7(d) below). 


The accounting standards of the profession include the following: 
a) accounting practices recommended by the Research Committee; 


b) accounting practices that differ from those recommended by the 
Research Committee, provided that there is substantial authoritative 
support for alternative treatment and the departure from the Research 
Committee’s recommendations is disclosed; 


c) accounting practices not specifically dealt with by the Research 
Committee but which are gen2rally accepted for ordinary industrial and 
commercial enterprises, e.g., accrual accounting; and 


d) requirements of any governing act or regulation, providing however, 
in the rare event that there is a conflict between the other accounting 
standards of the profession and a specific statutory or regulatory 
requirement the member, sulject to the comment in 8 (dclow), is not 


relieved of the responsibility of making appropriate qualification ia 
his report. 


It should be noted that in connection with 7 (d) (above) the recom- 
mendations of the Research Committee to-date do not cover the whole 
spectrum of financial reporting. The Preface to the committee's 
Rescarch Recommendations (dated December 1971) states: 
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“Recommendations are intended to apply to all types of profit 
Oricntcd enterprises, unless a particular recommendation makes a 
specific exemption or extension. However, pending further study, 
the recommendations do not necessarily apply to the special prob- 
lems of banks and insurance companies. No recommendation i: 
intended to override the requirements of a governing statute.” 


The form and content of financial reports of banks and insurance com- 
panics are controlled, or heavily influenced, by statute or by govern- 
mental regulation. While the Research Committce is silent as ta 
accounting methods appropriate to the circumstances of such financial 
institutions some accounting practices are prescribed or permitted for 
them by law or regulation which are different from those that would be 
considered normal for ordinary commercial and industrial enterprises. 
In these circumstances it is considered appropriate for an auditor to 
omit a reference to gencrally accepted accounting principles in his 
report and not to qualify his report. 


The latter part of rule 206.3, while not ruling out circumstances in 
which financial reporting may depart from the recommendations of the 
Research Committee, places the burden of justification upon the 
member if he issucs an unqualified report in such circumstances. 


Apart from seneral requirements of rule 206.3, members should keep 
in mind policy statement No. 27, effective December 18, 1972, of the 
Securitics Administrators in Canada which reads as follows: 


“Where the term ‘generally accepted accounting principles’ is used, 
either in Securitics Legislation, Regulations, and Companies Legis- 
lation and Regulations, the Securities Administraturs will regard 
pronouncements by the Accounting and Auditing Research Com- 
mittee of the Canadian Institute of Chartered Accountants to the 
extcnt sct out in the research: recommendations in the ‘CICA Hand- 
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book’ as ‘generally accepted accounting principles’. 


Council understands that in the implementation of this policy, the 
Securities Administrators have adopted the standards referred to in 
paragraph 7 above. 


* *® s 


Refer also to Rule 202 and CI 202, Documentation. 


The Consultation Service (1.c.a.0.) 


Information for those wishing 
to make use of the Consultation Service. 


General 


Recognizing that many members practising alone or in smaller firms 
encounter problems on which they would welcome the opportunity to 
check their judgment with an expericnced member of the profession, 
the council, in December 1963, established the consultation service 
to provide such assistance in the fields of accounting and auditing. 


Consultants 


A number of consultants have been selected by council because of 
their knowledge and reputation in the field of acccunting theory, audit- 
ing practice and financial reporting. They have agreed to act as a panel 
to assist other members of the profession in these areas. 


How to obtain assistance 
A practitioner requiring assistance from a consultant should call or 
write the Institute and ask to be supplicd with the names of consultants. 
The Institute will select #iree names from the panel in rotation and 
supply the practitioner with the consultants’ names, firms, telephone 
numbers and addresses. The practitioner will select one consultant and 
contact him directly by telephone or letter 


Areas of consultation 
A problem should not be presented to a consultant unsil the practi- 
tioner has explored all avenues of approach to a solution and has 
reached the point where he needs cither confirmation of his findings or 
additional help. He may ask the consultant — 
* how toclear up a difficult point; 
® for confirmation of a conclusion he has already reached; or 
e for guidance on where to seck additional information. 


Presentation of problem 
The practitioner should telephone or write the consultant and clearly 
state the facts. He should explain the problem as he sees it and the steps 
he has taken to resolve the problem. He should then clearly state the 
question on which he reouires an answer. 


Action by consultant 
The practitioner may expect the following results from his call or letter: 
(1) A direct answer or recommendation. 
(2) A deferment of the answer for further study, but within a stated 
time liniit. 
(3) Suggested research references which will supply detailed informa- 
tion about the problem. 
(4) A recommendation that, because of the time and amount of work 
or rescarch required, the matter be handled as a regular referral on a 
fee basis. 
(5) A recommendation that another consultant with more experience 
in the specific field be contacted. 


Type of consultation 

It is hoped that in many cases the consultant will be able to give advice 
in the course of a telephone conversation. In other cases fie muy request 
information in writing and reply in writing. In still other cases he may 
request the practitioner to visit him in his office, bringing the relevant 
working papers. The onus, of course, will be on the practitioner to 
comply with the requests of the constiitant, Who is contributing his tue 
to assist the practitioner. 


Confidential relationship with clients 
It is essential that the practitioner seeking advice should avoid anything 
which might be interpreted as violating the confidential relationship 
existing between him and his clicnt. Accordingly, the following rules, 
which are not intended to be all-inclusive, should be observed: 
¢ The problem should be stated as a hypothetical one without disclos- 
ing the client’s name, unlcss permission with respect to disclosure is first 
obtained. 
e If, for any reason, it is felt that even stating the case as a hypothetical 
one might identify the client, his permission should be chtainc a be fare 
doing so. In this respect, any doubts should be resolved in favour of 
getting the client’s consent. 
¢ No documents, working papers or other material should be submitted 
to the consultant if this might identify the client, unless the client’s 
approval is first obtained. 


Responsibility of consultant 
This is a wholly voluntary and private service within the profession. 
Members are under no duty to consult nor is the consultant as such 
under any duty to respond in any particular case. 


The consulting service does not contemplate the consultant assuming 
any legal or moral responsibility for the advice which he may give. The 
name of the consultant and his firm should not be disclosed to the 
client. It would be entirely beyond the intention of this plan for the 
practitioner to attempt to impress a client by suggesting that he could 
obtain another opinion from a prominent consultant. If another opinion 
is to be obtained, it must be on a formal referral basis. The practitioner, 
of course, is entitled to ask his client’s permission to hold an informal 
consultation with a member of the consulting service. 


Fature development 

The consulting service has been established on the basis outlined above; 
Its contribution to the profession, and the problems involved, will be 
assessed from time to time. Depending on our experience, it can be 
modified or expanded over the years. 

The suceess of this plan will depend on the practitioners who take 
advantage of it. Practitioners who have made a genuine effort to resolve 
a problem themselves and have reached tentative conclusions, should 
find it most useful to be able to check their conclusions with an experi- 
enced member of the profession before giving a final answer to their 
clicnt. 


Fees Mediation Service 1.c.a.0.) 


Procedure for those wishing 
to make use of the Fees Mediation Service. 


General 
The chartered accountant and his cleni, before deciding to make a 
submission for mediation, should make a genuine attempt to settle the 
dispute by negotiation; only if negotiation between the parties fails 
should the service be requested. 
When disputes are brought to the attention of the Institute, and if both 
parties agree in writing to be bound by the decision of the mediation 
panel: 
© the Institute obtains as much information as possible fron: both 
Parties; 
© a mediator(s) meets with each party or with a representative author- 
ized by either party provided such representative shall not be legal 
counsel; 
e the mediation panel reviews the material submitted directly to the 
Institute and the facts gathered by the mediator(s); 
@ the mediation panel's decision is eventua.ly confirmed to each party 
in writing, with no reasons being given. 
No charge is ‘made for such referrals. It is underst: od that this pro- 
cedure involves no legal obligation on the part of clients or members 
to refer a matter to the Fees Mediation Panel nor does it constitute a 
submission under the Arbitrations Act (Ontirio). All material received 
or reviewed by the Institute or its representative will be held in strict 
confidence. The Institute shall be under no legal obligation with regard 
to any such referrals. 


Detailed procedure 

! Before submitting a fees mediation request, both parties should be in 
agreement on the use of the service and their written submissions should 
be sent to the Institute immediately after such agreement has been 
reached. 


The client 
The client submits a letter to the secretary of the Fees Mediation Panel 
of the Institute containing the following: 


Rd de 


(1) A request that the Institute appoint a mediator or mednitors to 
mediate the fee dispute, naming the member concerned. 

(2)-An outline of the probiem, stating the services rendered and the 
amount of fee in dispute and the reasons for the objection 

(3) An acknowledgement that the client agrees to the related working 
papers being made available to the mediator(s). 

(4) An undertaking to attend meetings with the mediator(s) when 
requested and that he understands that neither party will be represented 
or accompanied by Icgal counsel at such mectings. 

(5) An undertaking to be bound by the decision of the fees mediation 
panel. 


The member 
The member submits a letter to the secretary of the Fees Mediation 
Panel of the Institute containing the following: 
(1) A request that the Tnstitute appoint a mediator or mediators to 
mediate the fee dispute, naming the clent concerned. 
(2) An outline of the problem stating services rendered, the amount 
of fee in dispute and the member's representation in support of his fee. 
(3) An undertaking to make related working papers available to the 
mediator(s) and to disclose to the mediator(s) full particulars in 
support of his fee. 
(4) An undertaking to attend mectings with the mediator(s) when 
requested and that he understands that neither party will be represented 
or accompanied by legal counsel at such mectings. 
(5) An undertaking to be bound by the decision of the fees mediation 
panel. 


Please note: 

Members and clients should clearly understand that they are under no 
obligation to make use of this service. It is made available on a volun- 
tary basis to those members and their clients who wish to take advan- 
tage of it. It should be further understood that neither the Institute nor 
its volunteer members performing this gratuitous service will be liable 
in any way to members and clients and that members and clients using 
the service do so on that understanding. 


Practice Advisory Service (1.c.a.0.) 


Information for those wishing 
to use the Institute's Practice Advisory Service. 


General 

The service began operating in May 1972. On the recommendation of 
the Small Practices Committee, a full-time professional practice adviser 
was added to the Institute’s staff at that time. The adviser’s background 
is in public practice with a small and medium-sized firm and he is 
knowledgeable about the problems of such practices. It has been 
demonstrated that the service is meeting an important need for prac- 
titioners; in a little more than a year from its commencement nearly one 
hundred visits to practitioners in their offices have taken place — 
generally of one or two days duration, but on occasion three or even 
more days per visit. 

The service is offered without charge and has the very practical advan- 
tage that it is made available to the practitioner in his office and on his 
time schedule. As it is confined to advising and suggesting and does not 
include implementation and performance, use of the service is on the 
understanding that neither the Institute nor its staff providing the 
service will be held liable in any way to the practitioner. 
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Objective 
The objective of the Practice Advisory Service is to encourage and to 
assist the practitioner, on a voluntary and confidential basis, in his 
efforts to maintain quality and to improve his professional performance. 
The adviser works towards this objective by providing any or all of the 
following: 
(1) guidance on practice organization, administration and manage- 
ment, 
(2) review and discussion of financial statements, opinions and sup- 
porting working papers, to help the practitioner become aware to what 
extent he may be able to use more effective audit techniques or may be 
falling short of compliance with generally accepted accounting 
principles and auditing standards; and 
(3) review and discussion of unaudited statements and other non- 
opinion work. 
The service is educational in purpose; it is not an “inspection” by the 
Institute, nor a means whereby practitioners are cither accredited 
or censured. 
Another facct of the service is that, through his in-depth contacts with 
practitioners, the practice adviser serves as a direct but informal line 
of communication between practitioner and the Institute. 


How does the practitioner avail himself of the service? 

A practitioner wishing to use the service should initiate the request for 
a visit, by contacting the adviser at the Institute's office. However, if the 
adviser is carrying out a visit in a particular part of the province, he 
may seck invitations from other practitioners in that area. It is hoped 
that members approached in this manner will take the opportunity to 
use the service, particularly when it is so readily available, but there 
is no obligation to do so. It is provided on a voluntary basis to those 
who wish to take advantage of it. 


What criteria are used by the adviser in his work? 
The criteria and resource material uscd by the adviser in assisting a 
practitioner include: 
(1) the CICA Research Recommendations as contained in the CICA 
Handbook; 
(2) the CICA Research Studies; 
(3) the practice guidelines contained in the Ontario Institute's relevant 
By-laws, Rules of Professional Conduct and Council Interpretations; 
(4) the applicable Iegislation of regulatory authorities; and 
(5) the auditing, accounting and practice administration texts in 
gencral use by practitioners, colleges and universities. 
The experience built up by the adviser from his visits is valuable to 
practitioners generally since, without identifying source, he is able to 
suggest methods worth emulating as well as pitfalls to be avoided. 


What advance preparation is requircd by a practitioner 

requesting the service? 
There is very little advance work required on the part of a practitioner. 
He may want to select files and engagements to be discussed with the 
adviser and formulate any particular problems 2nd questions he wishes 
to present to the adviser. 
Practitioners may be asked to furnish, if possible, some advance 
information of a gencral nature. This could be the character of any 
specific problem and questions, the approxiniate mix of co gagements 
(e.g. opinion work, bookkeeping, tax, etc.) and the number and com- 
position-of the practitioner's or firm's personnel. This type of advance 
data is treated as confidential and enables the adviser to come well 
armed with appropriate resource material so that the maximum benefit 
is derived from the visit. . 
It is expected that the practitioner requesting the service will have avail- 
able for reference purposes current up-dated copies of the CICA Hand- 
book, encompassing Research Recommendations, and the Act, By-laws 
and Dulac af Denfeccinnal Conduct of the Ontario Institute. 
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APPENDIX III - ACCOUNTING “Ss PLA.C. - S.M.A.O.. 


PUBLIC ACCOUNTANCY ACT, R.S.O. 1970 c, 373 (excerpts) 


7. It is the duty of the Council to administer the provisions of 
this Act and in particular, but without limiting the generality of 
the foregoing, the functions of the Council include, 


(a) 


(5) 


(c) 


(d) 


(h) 


() 


the grant or refusal of licences, in accordance with this 
Act; 


the maintenarce and, if thought fit. the publication of 4 
roll of the per ons for the time being heeheed under this 
Acti 

the prescription of the fees pavable on the grant or 
renewal of leences under this Act; 


the niaintenance and taprovement of the status and 
standards of professional qualifieations of public ac- 
countants practising as such in Ontario: 


the consideration of matters of common interest and 
concern to public accountants, and the submission of 
representations to any government departinent or pub- 
lic authority with reference to any such matters; 

the provision of scholarships for students in’ public 
accountancy and of maintenance grants for such stu- 
dents whose means appeur to the Council to be insuffi- 
cient to enable them to pursue their studies; 


the conduct and encouragement, whether bv means of 
financial assistance or otherwise, of research in account- 
ancy; 


the exercise of the disciplinary powers conferred by this 
Act; and 


the prosecution of offences under this Act. R.S.O. 
1970, c. 373, s. 7. 


9.—(1) Except as otherwise expressly provided by this sec- 
tion, all matters that arise for decision at anv meeting of the 


Couneil 


shall be decided by a majority of votes of members 


present and voting by show of hands. 


(2) Noresolution of the Council relating to, 


(a) 


(6) 
(¢) 


(d) 


any of the functions of the Council referred to in clause A 
or t of section 7; 


the making of regulations under section 31; 


the revocation or non-renewal of a licence granted under 
this Act; or 


the granting of an exemption to any person pursuant to 
subsection 2 of section 14 from any of the conditions of 
section 14, or the approval of conditions subject to 
which such exemption shall be granted, 


is valid unless approved by the votes of ut least three-quarters of 
the members of the Council present and voting thereon. ‘ 


(3) No resolution of the Council relating to any of the mutters 
mentioned in subsection 2 is valid unless the notice calling the 
meeting at which the resolution is moved has specified the general 
nature of the business to be transacted thereat. RuS.0. 1970, 
c. 373, 8. 9. 


§2.—(1) The Council mav from time to time appoint commit- 
tees from among its members. 


(2) The Council may delegate to anv such committee, subject 
to such restrictions or conditions as the Council may think fit, any 
of its powers or duties, other than those referred to in subsection 2 
of section 9, and may dissolve any suchcommittee. K.S.O. 1970, 
©. o0o, &. 12. 


8&.—(1) [fa person licensed under this Act, 
(a) has been convicted of a criminal offence; 


(6) becomes of unsound mind; 


(c) has been adjudged bankrupt or has made arrangement 
with his creditors; or 


(d) has been found on inquiry held by the Council to be 
guilty of conduct disgraceful to him in his capacity as a 
public accountant, 


the Council may, subject to the provisions of this section, revoke 
his licence. 


(2) Where the Council intends to revoke anv licence in pursu- 
ance of clause a, 6 orc of subsection 1, the Council shall first ause 
a written notice of its intention to be served on such person :n the 
prescribed man: er and shall on application n.ade by such person 
within one month from the date of the service of the t-otice 
consider any representations with regard to the matter tha: may 
be made by him to the Council, either in person or by couns:'1. 


(3) In any case in which it appears to the Council that a person 
licensed under this Act has been guilty of conduct disgrace!ul to 
him in his capacity as a public accountant, the Council may «ause 
an inquiry to be held. 


(4) Where an inquiry ts to be held under this sectior, the 
Council shall forthwith cause to be served on the person con- 
cerned a written notice of the proposed inquiry specifvinz the 
time and place at which it is to be held and the subject-n. atter 
thereof, and the person concerned is on application entitled to be 
heard at the inquiry either in person or by counsel. R.S.O. 1970, 
e. 373, 8. 18. 


§®. Where the Council refuses the application of any person 
for the grant or renewal of a licence, or revokes any licence 
granted to any person, it shall forthwith cause written notice of 
such refusal or revocation to be served on such person. R.S.O. 

2970, c. 373, a. 19 


20.- 1) No person whose ‘.cence has bee: revoked snail. 
except as provided in this sect:or., be granted al: ence under this 


Aot 
oan: 


(2) A person whose licence kas been revoked m :y, either on his 
application or on motion of the Council and a ter inquiry. be 
granted a new licence and his name may be resto: *d to the roll at 
the discretion of the Council either without paym -nt of a fee or on 
payment of such fee as the Council may determine R.8.0. 1970, 
c. 373, s. 20. 


21. Where the Council, 
(a) refuses to grant a licence or a new licence; 
(b) refuses to renew a licence; or 


(ec) revokes a licence, 
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the person aggrieved may, within three months from the dav on 
which notice thereof was served on him, apply to the Supreme 
Court and, upon due cause shown. the court may make an order 
directing the Council to grant the licence, renew the licence or 
cancel the revocation of the licence, as the case mav be, or mav 
make such other order as may be warranted bv the facts, and the 
Council shall forthwith comply with such order and such order is 
final. R.S.O. 1970, c. 373, s. 21. 
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22. If any person wilfully procures, or attempts to procure, 
the granting to him of a licence under this Act, or the renewal of 
such licence, by making or producing, or causing to be made or 
produced, any false or fraudulent representation or declaration, 
either orally or in writing, he is guilty of an cffence and on 
summary conviction is liable toa fine of not less the.n $100 and not 
more than $250. R.S.O. 1970, c. 373, s. 22. 


24.—(1) Subject to the provisions of this section, no person 
who is not heensed under this Act shall, within Ontario, 
(a) take or use the name or title of “Public Accountant’: . 
(6) practise as a public accountant, of 
(c) hold himself out as being licensed as a public accountant 
or use any designation or initials indicating or implying 
that he is licensed as a pubhe accountant. 


(2) Notwithstanding anything in this section, the Council may 
permit anv person who ts a non-resident of Ontario to practise as a 
public accountant within Ontario without a licence under this 
Act, subject to any terms and conditions that may from time to 
time be prescribed. 


(3) Any person who contravenes provision of this section, 
without prejudice to any other proceedings that may be taken, is 
guilty of an offence and on summary conviction ts lable to a fine 
of not less than $106 and not more than $250 for a first offence and 
to a fine of not less than $200 and not more than $500 for any 
subsequent offence. 


(4) Where a contravention of this section by anv person is 
vecasioned by the fact that his licence has been revoked, it is a 
good defence to any proceedings in respect of such contravention 
to prove that, at the time when such contravention ts alleged to 
have been eommutted, notice of the revocation had not been 
served in accordance with this Act or the regulations hereunder, 
or that the time for appealing from the revocation had not expired 
or aun appeal therefrom had been brought and had not been 
determined. R.S.O. 1970. ¢. 373.8. 24 


26. No preoson as entits d to revover anv costs tmeurrs Door 
charges mad: as a public sccountant uniess such person was 
licensed unde this Act at th > time when such costs were incurred 
or when the services were rendered in respect of which such 
charges were:iade. R.S.G 1970, ¢. 373, s. 20. 
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BE.—(1) Subject to the provisions of this Act, the Councu 
shullor may, as the ease may be, prescribe by rygibabdeme any thing 
that is by this Act required or at to be prescribed and 
may make such further provisions as may seem to the Council 
necessary or desirable for carrying out or facilitating any of the 
purposes of this Act. 





(2) The Counetl shall on receipt of the preseribed charges 
supply a copy of any regulation made under this Act and of any 
forms preseribed by such regulation to any person applying 
therefor, 


(3) ‘The Lieutenant Governor in Council may annul any 
regudation made by the Couned under this fet RS. Tord, 
eo 373.8. 3h. 


RULES OF PROFESSIONAL CONDUCT (?.A.C.) (excerpts) 


Section 7 of The Pubtic Accountancy Act vests Council with the 
responsibility for the maintenance and improvement of the status 
and standards of professional qualifications of public accountants 
practising as such in Ontario. To this end Council has prescribed 
the undernoted rules of professional conduct which are aimed, first 
and foremost, at the profection of the puble url ue adl, at 
achieving orderly and courteous conduct between licénsees. With- 
out restricting the generality of Section 18(I)(d) of The Public 
Accountancy Act, the Council, in considering whether or not 4 per- 
son licensed under The Public Accountancy Act has been guilty of 
conduct disgraceful to him in his capacity as a public accountant, 
will have regard to the rules of professional conduct. 


Integrity and Competence 


(a) A licensee should perform his services to his clients with integ- 
rity, care and diligence. He should sustain his professional 
competence by keeping himself informed of, and complying 
with, developments in professional standards in all functions in 
which he practises or is relied upon because of his calling as a 
public accountant. 


(b) A licensee who is engaged to express an opinion on financial 
statements should hold himself free of any influence, interest or 
relationship in respect of his client's affairs, which impairs his 
professional judgment or objectivity or which, in the view of a 
reasonable observer, has that effect. 


(c) A licensee should not take any action, such as acquiring any 
interest, property or benefit, in connection with which he makes 
improper use f confidential. knowledge of a client's affairs 
obtained in the course of his duties. 


(d) A licensee should not disclose or use any confidential inform: 
ation concerning the affairs of any client except when properly 
acting in the course of his duties or when such information is 
required to be disclosed by order of lawful authority. 


(e) A licensee should not sign or associate himself with any letter, 
report, statement, representation or financial statement which. 
he knows, or should know, is false or misleading, whether or not 
the signing or association is subject to a disclaimer of responsi- 
bility. 

(f} A licensee should not express an opinion on financial state- 
ments examined by him. : 


(!) if he fails to obtain sufficient information to warrant an 
expression of opinion, or 
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(2) if he has not complied in all material respects with the 
auditing standards of the profession, or 


(3) if the exceptions or qualifications to the opinion are suffi- 
ciently material to nullify the value of such opinion, or 


(4) subject to (3) above and unless the opinion is suitably quali- 
fied, if the financial statements were not preparad in ac- 
cordance with generally accepted accounting principles. 


(g) In expressing an opinion on financial sta*ements examined by 
im, @ licensee should 


(1) reveal any material fact known to him which was not dis- 
closed in the financial statements, the omission of which 
renders the financial statements misleading, and — 

(2) report any material mis-statement known to him *o be con- 
tained in the financial statements. 


(h) A licensee in the exercise of his functions on behalf of a client 
should not bargain for, or receive for his own use any fee or 
renumeration without his client's knowledge and consent. 


SOCIETY OF MANAGEMENT ACCOUNTANTS OF ONTARIO, CODE OF PROFESSIONAL ETHICS 
(excerpts) 


SECTION “A” — PROFESSIONAL ETHICS 


1.01 Professional Ethics 

A Code of Professional Ethics is a set of rules of conduct 
which a profession imposes upan itself and its members. 
Such rules go beyond the requirements of the law; they 
are intended to provide the merbers of a profession 
with guidelines as to the type of professional behaviour 
which is likely to gain public confidence. A code of 
ethics is thus a voluntary assumption of self-discipline in 
the service of the public interest, It is an obligation to 
behave in a way which will benef.t the public and thus 
serve the best interests of the profession as a whole. 


1.02 The Public Interest 

At the heart of all great professicns there is a commit- 
ment to serve the public good. This commitment rests 
on a desire to serve the public anc on the practitioners’ 
commitment to and pride in their own skill and disci- 
plined judgement. 


The adoption of the Code of Professional Ethics for the 
Society of Industrial Accountants of Ontario recognizes 
and reflects the Society’s concern for the future of the 
accounting profession in Canada and for the creative 
contribution which it is prepared to make to the public 
interest. 


While accounting (like other professions) rose from 
humble beginnings, it is not difficult to show the signifi- 
cant relationship to the public interest that the profes- 
sion has achieved today. Financial statements influence 
important social and economic decisions. The credit 
machinery, the audit function, the tax practice, the cor- 
porate financial reporting are today at their level of 
development only because the a:counting profession 
contributed substantially to the effective operation of 
government and to the stability ot the whole structure 
of social and economic institutions, 


1.03 The Management Accountant 

A management accountant is essentially one who, as an 
otticer, employee, consultant, manager, etc., carries out 
his professional functions and gives professional counsel 
in areas of accounting, measurements, cost determina- 
tion, financial analysis and communications, design of 
Management information systems and other arcas related 
to the planning, organizing, directing and controlling of 
activities which are designed to achieve desired objec- 
tives, 


1.04 The Professional Attitudes 
A management accountant, as any professional man, is 
one who is skilled in the areas of knowledge of his pro- 


fession and displays a professional attitude toward his 
work, 


The professional attitude of the management accountant 
is characterized by the following: 


= 60 «= 


Responsibility, which implies a desire to serve the 
public interest and a resolve to place the public 
good above other considerations. 


Commitment, which implies integrity, a sense of 
trusteeship and an obligation to protect the em- 
ployer’s or client’s interest. 


Competence, which implies mastery of technical 
subjects requiring advanced intellectual training 
and a commitment to the continued acquisition of 
special skills on a high intellectual plane by means 
of self-imposed standards of excellence. 


The rules of professional conduct which are defined in 
more detail 1 Section ‘B’’ of this Code are expressed in 
relation to those three principal tenets of professional 
attitude. 


SECTION “B” — RULES 
OF PROFESSIONAL CONDUCT 


2.00 Responsibility 


2.01 
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2.02 


2.03 


The reliance of the public, private enterprise and 
government on sound financial reporting and ad- 
vice concerning measurements, information 
systems, forecasting and the communication of 
financial and other economic data for many pur- 
poses, imposes on the management accountant an 
obligation that his work be endowed with public 
interest. For this reason all members shall at all 
times maintain independence of thought and 
action, mMuittain a high standard of personal con: 
duct and uphold the dignity and honour of the 
accounting profession. | 


Independence of thought and action ts an expres- 
sion of the professional integrity of the individual. 
A member who is engaged as a public accountant 
or auditor shall observe the rules of independence 
defined by the professional bodies which govern 
public. practice. Any such member must, before he 
expresses his opinion on financial statements, 
assess his relationship with his client to determine 
whether he might expect his opinion to be con- 
sidered independent, objective and unbiased by 
one who has knowledge of all the facts. 

When preparing financial statements or expressing 
an opinion on financial statements which are de- 
signed to inform the public and/or management, a 
member shall disclose all tnaterial facts known to 
him so as not to make such financial statements 
misleading, shall acquire sufficient information to 
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2.05 


2.06 


warrant an expression of opinion and shall report 
all inatertal misstatements of departures from 
generally acceptable accounting principles. 


A member, in expressing his opinion on represen- 
tations in financial statements which he has 
examined and which are designed to inform the 
public and/or management, may be held guilty of 
an act disc-editable to the protession if: 


° He fails to disclose a material fact known to 
him and which is not disclosed in the finan- 
Chal statements. 


$ He fails to report any material misstatements 
known to him to appear in financial state- 
rents. 

> He fails to acquire sufficient information to 
warrant expression of an opinion. 

* He fails to direct attention to any material 


departure from generally accepted account- 
ing principles. 


Aw inetwer small but commit an act discreditable to 
the profession. 


A member shall not engage in or counsel any busi- 
ness of occupation which, in the opinion of the 
Society of Industrial Accountants, behaves in a 
manner which is incompatible with the profes- 
sional ethics of a management accountant. 


A member shall not adopt practices in obtaining 
engagements, as a consultant or employee, which 
encroach on the practice of another member; nor 
so act in any other way as to adversely reflect on 
the public orf professional reputation of the 
management accountant. 


4.00 Competence 


4.01 


4.02 


4.03 


A memoer shail at all tinies maintain the standards 
of competence expressed by the academic and 
experience requirements for admission to the 
Society and for continuation as a professional 
member. 


A member has an obligation to extend the know: 
ledge upon which the profession of accounting is 
based to others within the profession, and to gen- 
erally promote the advancement of the profession, 


A member is expected to undertake as an em- 
ployee or a management consultant only those en- 
gugements for which he is qualified, and will 
engage (or advise an employer or client to cngage) 
GLiki sPeLinisis Whenever such an arrangement 
would be in the best interest of the employer or 
client, 


_A member shall bring to the attention of the 


Society any instances involving the reputation, dig- 
nity or honour of the Society which have resulted 
through lack of competence of a member or 
through his unethical, illegal or unfair practice. 
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4.05 A member associated with a professional partner- 
ship or company, as a partner, principal, director 
or officer, shall endeavour to ensure that the 
organization with which he is associated abides by 
the rules of professional conduct established by 
the Society. 


SECTION “C” — GUIDELINES FOR THE 
ENFORCEMENT OF THE CODE OF 
PROFESSIONAL ETHICS 


The disciplinary work of the Society shall be carried out 
by: 


an The Prolessional Conduct Committee 
b. The Review Board | 
Ge The Council. 


5.00 The Professional Conduct Committee 


5.01 The Professional Conduct Committee shall be 
composed of a Chairman and four members, all 
appointed by Council on the recommendation of 


‘ 


the Frecutive. 


5.02 The Professional Conduct Committee shall be re- 
sponsible for initiation of the disciplinary work of 
the Society as follows: 


a. Any complaint preferred against a member 
shall be subrnitted to the Professional Con- 
duct Committee. If, upon consideration of a 
complaint, it appears to the Committee that 
a prima facie case is established showing a 
violation of any by-law or any provision of 
the Code of Professional Ethics or conduct 
discreditable to a management accountant, 
the Professional Conduct Committee shall 
report the matter to the Secretary of the 
Scciety ‘of Industrial Accountants of 
Ontario, who shall summon the member in- 
volved to appear at the next meeting of the 
Professional Conduct Committee. 


b. If the Professional Conduct Committee shall 
dismiss any complaint preferred against a 
member or fail to act thereoq within ninety 
days after such complaint is preferred to it 
in writing, the member preferring the com- 
plaint may present the complaint in writing 
to the Review Board. 


$.03 For the purpose of adjudicating charges against 
members, the Professional Conduct Committee 
shall follow a procedure as outlined below: 


a. The Secretary of the Society of Industrial 
Accountants of Ontario shall mail to the 
mernber concerned, at least thirty days prior 
to the proposed meeting of the Professional 
wonduel Cosimiitee, a written notice of the 
charges to be adjudicated. Such notice will 
be mailed by registered letter and addressed 
to the member at his last known address, 
according to the records of the Society. 


+ 
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The Professional Conduct Committee shall, 
before the proposed meeting, assemble or 
cause to have assembled such evidence, doc- 
uments or authenticated statements as may 
be deemed necessary, and at the mecting will 
hear evidence of witnesses and receive any 
additional evidence and statements which it 
deems necessary. It may require the atten- 
dance before it of any members and the pro- 
duction of any books, documents and work- 
ing or other papers. 

At any formal hearing of a charge, the per- 
son charged shall have the right to be present 
during the hearing, to be represented by 
legal counsel or by a member, to question 
any witnesses (personally, by counsel or by 
member representative) and to submit state- 
ments and evidence and arguments. 


The statutory declaration of any person may 
be accerted as prime facie evidence of the 
facts stated in it and any witneccec maw he 
asked to take a statutory declaration that 
the evidence is true. 


The report ot any formal hearing or appeai 
signed by the Chairman shall be conclusive 
evidence of the proceedings for all purposes. 


A judgement in support of any charges laid 
before the committee shall be deemed valid 
if it is favoured by a simple majority of all of 
the members of the committee in good 
stands al Cie vie the devisien ts remducuad, 
A quorum shall consist of at least three 
members, including the Chairman. Unless it 
be otherwise established by Council, other 
procedures at all formal hearings shall be 
determined by the Chairman of the Profes- 
sional Conduct Committee whose decision 
shall be final, binding and conclusive. 


The cost of any formal hearing will be borne 
by the Society unless the Professional Con. 
duct Committce spacifically rules that it 
should be charged to the member. 


If, after hearing the evidence presented by 
the complainant and by the defence, the 
Professional Conduct’ Committee finds the 
defendant guilty of an offence, it may, by 2 
majority vote of the members present and 
voting, admonish or suspend for a period of 
not more than two years the member against 


whom the complaint is made or, by a two- 


thirds vote of the members present and 
voting, it may expel puch member. All mem- 
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5.05 
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hers of the Commuittice, including the Chair- 
man, will have one equal vole, 

i. The Professional Conduct Committee after 
hearing the case shall decide, by a majority 
vote of the members present and voting, 
whether the statement of the case and the 
decision to be published shall disclose the 
name of the member involved. A statement 
of the case and decision of the Professional 
Conduct Committee shall be prepared by the 
Chairman of the Committee. 


The member concerned in the cause decided by the 
Professional Conduct Committee may request a 
feview Os the decision by the Review Board; pro- 
vided such a request for review is filed with the 
Secretary of the Society of Industrial Accountants 
of Ontario within thirty days after the decision of 
the Professional Conduct Committee has been ren- 
dered and communicated to the member. 


Any decision of the Professional Conduct Commit- 
tee shall hecome effective as follows: 


a. Upon expiration of thirty days after the date 
of the committee's decision (unless specified 
otherwise by the committec) and if no re- 
quest for review has been properly filed with 
the Secretary of the Society within such 
thirty day period. 

b. Upon the denial of the request for review, if 
such request has been properly filed within 
the thirty days, but has been denied by the 
Review Board. 

oe Upon the effective date of a decision of the 
Review Board affirming the decision of the 
Professional Conduct Committee in cases 
wiiere a review has been granted by the Re- 
view Board (or Council) and the Board (or 
Council) has affirmed the decision of the 
Professional Conduct Corrmittee. 


6.00 The Review Board 


6.01 


6.02 


6.03 


The Review Board shall be appointed by Council 
on the recommendation of the Executive and shall 
consist of a Chairman and four members, none of 
whom shall be members of the Professional Con- 
duct Committee. 


The Review Board shall be responsible tor dealing 
with all disciplinary matters of the Society which 
have been submiited for ruling to the Protessional 
Conduct Committee and against which the mem- 
ber concerned has filed an appeal, or with those 
cases on which the Professional Conduct Commit: 
tee has failed to act within the specified period of 
time. 


The Review Board shall follow a procedure as out- 

lined below: 

a Atter having iceeived fram the member an 
appeal against the decision of the Profes- 
sional Conduct Committee, the Review 
Board shall decide, by a majority vote of 


Board members present and voting, whether 
or not such a request fior review shal! be 
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allowed. The decision by the Review Board 
in such matters shall be final and subject to 
no further review. A quorum of the Review 
Board shall consist of at least three of its 
members. 

b. If the member's request ‘or a review of the 
decision of the Professional Conduct Com- 
mittee is not acted upon by the Review 
Board within ninety day's after such a re- 
quest has been filed with the Secretary of 
the Society in writing, the member will have 
the right to submit his request for review to 
the Council of the Society. The Council may 
decide not to allow the request of a member 
for aorsuaw of the decision rendered and 
such a decision of the Council will be final 
and subject to no other review; or the Coun- 
cil may direct the Review Board to conduct 
the review of the decision and specify the 
date by which the decision of the Review 
Board shall be made available to the 
member, 

¢. If the request for review by the Review 
Bourd is allowed, the Secretary of the 
Society of Industrial Accountants of Ontario 
shall mail to the member concerned, at least 
thirty days prior to the proposed meeting of 
the Review Bourd, a written notice of the 
acceptance of the member's request to re- 
view the decision of the Professional Con- 
duct Committee. Such notice shall be mailed 
by registered mail addressed to the member 
concerned at his last known address accord- 
ing to the records of the Society. 


d. The Review Board shall review the decision 
of the Professional Conduct Committee in 
accordance with its rules of practice and/or 
procedure established by Council. On review 
of such a decision, the Review Board may 
affirm, modify or reverse all or any part of 
sucth decision or make such other disposition 
of the case as it deems appropriate. The 
Review Board will indicate the nature of the 
reasons why it has considered a review to be 
warranted. 


e. Any decision of the Review Board shall be- 
come effective when made unless the Review 
Board indicates otherwise, in which case it 
shall become effective at. the time deter- 
mined by the Review Board. 


7.00 The Council 


7.01 At any time after any decisions of the Professional 
Conduct Committee and of the fleview Board have 
been rendered arid published, the Council may, by 

_a two-thirds vote of the members present and 
voting, and on recommendation of the Executive, 
recall, rescind or modify any penalty of expulsion 
or suspension. A statement of such action shall be 
separately published by Council and the member 
duly notified of the action. 


8.00 General 


8.01 


8.02 


8.03 


8.04 


3.05 


Any member who is suspended shall not, during 
the period of suspension, be considered a member 
for any purpose and his name shall be removed 
from the register for the period of the suspension. 


All decisions of the Professional Conduct Commit- 
tee, the Review Board or the Council shall be com- 
municated to the member by the Secretary of the 
Society no later than fourteen days after the 
decision has been rendered. 


Neither the Society nor the Council shall be 
required to take notice of any published article or 
private communication or of any other statement 
concerning the conduct of a member. 


If the Society of Industrial Accountants of 
Ontario requests the resignation of a member, or 
has withdrawn from the register of the Society the 
name of any meiriber for reason of unprofessional 
conduct, the Secretary of the said Society shall 
inform the Secretary of the Canadian Society of 
the name of such member and the reason for the 
action taken. The Secretary of the Canadian 
Society shall transmit this information to the 
Secretary of each Provincial Society. 


The Society of Industrial Accountants of Ontario 
agrees to honcur the disciplinary actions of all 
other Societies with which it is affiliated. 


a 


APPENDIX IV. = ACCOUNTING \C.G.A.A.O. 


CERTIFIED GENERAL ACCOUNTANTS ASSOCIATION OF ONTARIO, LETTERS 
PATENT AND BY-LAWS (excerpts) 


THE CERTIFIED GENERAL ACCOUNTANTS ASSOCIATION 
OF ONTARIO 
INCORPORATED BY LETTERS PATENT 


Preamble 

WHEREAS the Corporations Act 1953 provides that with the 
exceptions therein mentioned the Lieutenant-Governor may in his 
discretion, by Letters Patent, issue a Charter to any nunber of 
persons, not less than three, of twenty-one or more years of age, 
who apply therefore, constituting them any others who become share- 
holders or members of the corporation thereby created a corporation 
for any of the objects to which the authority of the Legislature 
extends; 
AND WHEREAS by the said Act it is further provided that the Provin- 
cial Secretary may in his discretion and under tne Seal of his office 
have, use, exercise arid enjoy any pewer, right cr authovity conferred 
by the said Act on the Lieutenant-Governor; 
AND WHEREAS by their Application in that behalf the persons 
herein named have applied for the issue of a Charter constituting 
them a corporation for the carrying out of the undertaking hereinafter 
set forth; 
AND WHEREAS it has been made to appear that the said persons 
have complied with the conditions precedent to the issue of the 
Charter and that the said undertaking is within the Sere, of the 
said Act; 


Incorporation. Corporate name. 

NOW THEREFORE KNOW YE that under the authority of 

the hereinbefore in part receited Act | DO BY THESE LETTERS 
PATENT issue a Charter to the persons hereinafrer named that 
iS to Say: 
Thomas Coleman Grandy, Assistant Secretary-Treasurer, James 
Saunders Dow, Chief Accountant, both of the Township of North 
York, in the County of York and Province of Ontario; Ross Roy 
Gillespie, Treasurer, and John Allen Sheridan, Accountant, both 
of the City of Toronto, in the said County of York; Harold Ernest 
Garland, of the Township of Vaughan, in the said County of York, 
Income Tax Assessor; and Arthur Frederick of tive City of Ottawa, 
in the County of Carleton and Province of Ontario, Income Tax 
Assessor; constituting them and any others who become members 
of the Corporation without share capital under the name of 


THE CERTIFIED GENERAL ACCOUNTANTS ASSOCIATION 
OF ONTARIO 

Objects 

for the following objects, that is to say: 


(a) TO promote the interests, by membership and otherwise, of all 
present and future Certified General Accountants, domiciled 


in Ontario, who are or who become certified members of the 
General Accountants Association, incorporated ly Special Act 
of the Parliament of Canada (3 & 4 George V, Chapter 116) 
who, having passed the required examinations and having com- 
plied with the practical accounting experience requirements, 
are entitled to the designation ‘‘Certified General Accountant” 
and the use of the initials ‘““C.G.A.”’; 

(b) TO promote and increase the knowledge, skill, proficiency and 
usefulness of its members in all things relating to the business 
or profession of an accountant or auditor in private or public 
practice: 


(c) TO establish lectures and classes for students-in-accounts and 
to enter into agreement with the governing body of any unt- 
versity for the attendance of students-in-accounts at such lectures, 
classes and correspondence courses as may come within the 
course of subjects prescribed by the by-laws of the Corporation; 

(d) TO hold such examinations and to prescribe such tests of 
competency as may be deemed expedient to qualify for admission 
to membership, and to grant certificates of efficiency to such 
persons; 

(e) TO discipline any member guilty of any fault or misconduct 
in the practice of his business or profession: 

(f) TOinvestthe moneys of the Corporation not immediately required 
for the objects of the Corporation in any securities in which, 
under The Trustee Act or any other Act, trustees may invest 
trust funds; and 

ig) 70 affiliate:with any other association having objects the same 
as or similar to those of the Corporation; 

Head Office 

THE HEAD OFFICE of the Corporation to be situate at the said 

City of Toronto; and 

Directors 

THE FIRST DIRECTORS of the Corporation to be Thomas Coleman 

Grandy, James Saunders Dow, Ross Roy Gillespie, John Allen Sheridan, 

Harold Ernest Garland and Arthur Frederick, hereinbefore mentioned; 

Without Purpose of Gain 

AND IT IS HEREBY ORDAINED AND DECLARED thatthe Corporation 

shall be carried on without the purpose of gain for its members and 

s-- nrafits or other accretions to the Corporation snail be uses ivi 

promoting its objects; 

Board of Governors 

AND IT IS HEREBY FURTHER ORDAINED AND DECLARED that the 

directors of the Corporation shall constitute the Board of Governors 

of the Corporation. 

GIVEN under my hand and Seal of office at the City of Toronto in 

the said Province of Ontario this second day of August in the year 

of Our Lord one thousand nine hundred and fifty-seven. 


(Seal) (Signed) G. H. DUNBAR, 
Provincial Secretary 


C.G.A.A.0. By-Laws (excerpts) 
ARTICLE 15° 


MAINTENANCE OF STANDARDS 


1. In order to maintain the standards of the Associatio 
shall: 

(a) Enquiy™,y 
against any 
him with an 
the honour -of th 





nto, hear and pronounce upon any complain 
of the Association by another meinber, charging 
af discipline or with any action derogatory to 
Associatior. If, after hearing the members and 
such witnesses a¥ they may pr2sent, the Board declares the charge 
to be well founded, the Board may proceed to suspend the accused 
member for a perlod named ty them, or they ‘nay expel him from 
the Association; ae 


(b) Hear, withha view to reconciliation between the members of 
the Association, p{ticulars of any differences that may Brest? gard- 
ing professional maQers; 

(c) Hear and defide upon all complaints and claims made against 
members of the Adsociation, by persons other than members cf 


the Association, in Yiatters connected with the professional duties « 
of such members: \ 


(d) Make andesta 
and especial 
be regarded as an ofte 
bers of the Associatic 

















‘ 
; deterriine the time and manner of hearing for 








ecute all rules necessary to Carry into effect 
ent By-laws and objects of the Association. 


any member convicted of a criminal offence 


f the said conviction. 
tion to a conrpAtee. 


pS aes : are disciplined or expelled by. 
the Board, or in which discipliiary rules are made by the Board assent’ 
to the resolution shall be signified by the signatures of the members 
present and a simple majority shall carry the resolution, and the notice 
calling the meeting of the Board shall specify in detail the object 
of such meeting. 


inflicted; and generally 
the full meaning of the pr 
(e) Suspend or expe 


3. Any member suspended or expelled by the Board for misconduct 
shall have the right appeal to th ociation at the next following 
Annual Cohetal MESTRESEmat-e Soe ener Meeting, provided 
that written notice of such appeal is filed by the zffected member 
with the Secretary within thirty (30) days of the date 0° mailing notice 
of the member’s suspension o; expulsion. 


4. It shall be the duty of the Secretary to receitveyall complaints 
against any member o ron from whatever source. All 
complaints shall be tn writing and signed by the complainant. 
Sy rember—nIy TENIeP Nis, Tesignation which must be in 
writing, but it shall not take effect until all arrears of fees, special 
assessments and other indebtedness to the Association have been 
fully paid. 

6. Members whose resignations are received by the Secretary within 
thirty (30) days subsequent to the commencement of a fiscal year 
shall not be liable for the annual dues for that fiscal vear. 

7. Members whose resignations are received by the Secretary after 
the expiration of the said period of thirty days shall be liable for 
the annual dues for the current fiscal year and the Board may decline 
to consider a resignation until such dues are paid; provided, however, 
that the Board may, at its discretion, waive this stipclation. 


EXPULSION OR SUSPENSION 


8. Any member who is in default for Annual Dues, or any portion 
thereof, three months after they become due and payable may, with 
notice, be suspended from membership by the Board. 

9. Any member shall ipso facto cease to be a meriber in the event 
of and upon his failing, for two consecutive years, to pay his annual 
fees and assessments. 


REINSTATEMENT OF MEMBERSHIP 


10. Any person whose membership in the Association has been 
suspended, or whose resignation has been accepted, may apply 
in writing to the Board for reinstatement of membership. 


(a) The Board shall have the power to refuse or grant such 
application and to prescribe the conditions upon which the app! ication 
may be granted. 


(b) Such conditions may include the payment of all arrears of 
annual or other fees, the submission of such wr tten evidence as 
may be prescribed, the submission of statements showing the present 


financial position of the applicant, and such other cond snore aS 


the“Board may deem fit to be prescribed. 


(c) If the Board refuses such application the applicant shall 
have the right of appeal to the Association at the next following 
Annual General Meeting or at a Special General Meeting, provided 
that notice of such appeal, in writing be filed by the applicant with 
the Secretary within thirty days of the date of mailing notice of the 
Board’s refusal to grant the application for reinstatement. 


PROFESSIONAL CONDUCT 


11. All members of the Association are required to comply with 
the Tes ol aeeresorem means! of the ASsocTatTor—as~pubsiched 
f time to time by the Board of Governors of this Association. 


CERTIFIED GENERAL ACCOUNTANTS ASSOCIATION OF ONTARIO, CODE OF ETHICS 
AND RULES OF PROFESSIONAL CONDUCT (excerpts) 


Introduction 


This National Code of Ethics provides uniform 
rules and principles of professional conduct by 
which members of each provincial association 
will govern themselves in discharging their 
duties and responsibilities. 


Any Ontario member who contravenes any of 
these rules and/or principles shall be acceunt 
able vo the Board Gf Governers of the Cert trend 
General Accountants Association of Ontano 


A Certified General Accountant shall always be 
mindful of his responsibility as a member of 
the Accounting profession, and shall carry on 
his work with fidelity to clients or emplicyers, 
fairness to empioyees, and loyalty to the 
Association, in a manner worthy of a profes- 
sional Accountant. 


Detinitions 

In this Code, unless otherwise specifically stated, the 
following terms mean: 

101 An individual holding a Certified General Accountant 
Member certificate and in good standing. 


102 
The Association 


National: . The General Accountants Association; 
Provincial: The Certified General Accountants Associa- 
tion, or; 
The Professional Corporation of Certified 
General Accountants of Quebec (Quebec 
only). 


Os 
The Profession 


The profession of accountancy. 


104 
Opinion 


The auditor’s report which accompanies audited 
financial statements to which a member lends his oame. 
Ol Remarks accompanied by a disclaimer signed by, or 
identified with the accountant, which make it clear that 
he is not giving an opinion, where such remarks relate to 
unaudited financial statements. 


Accuuhtotit'$ Cominents 


*OS Providing professional services to the public. 


Public Account.ng 


Duties to the Public 


A member: 


Shall state clearly to his client the nature and scope of 
services to be rendered under the terms of his engage- 
ment. 


Terms of E Pp i 


Ty be 


202 


Pubiic interest 


Shall safeguard the interest of his client, employer and 
the general public. 






















203 
Breach of Trust 


Shall not breach the trust of a client or an employer. 


204 
Trust & Sep2irste 
Bank Account 


Shall, while holding funds or property in trust, keep the 
necessary records to show that the funds or property 
have been properly administered. 


205 
Expressing an Opinion 


Shall not express an opinion on a financial report unless 
he has performed an adequate audit. 


206 
Opinion on 
Financial Reports 


all issue an adverse opinion with reasons on any 
financial report whether for publication or not, if the 
report is prepared in a manner which might tend to be 
misleading. 


207 
Known Omission 


Shall disclose in his auditor’s report any materia! fact or 
informat:on known to him which is not disclosed in a 
inancial report, the omission of which would tend to 
make the financial report misleading. 


208 
Material Discrepancy 


Shall immediately disclose any material discrepancy that 
becomes known to him concerning a financial report on 
which re has expressed an opinion, or rendered 


} countant’s Comments. 
t 
209 Shall give a denial of opinion with reasons on a financial 
Restrictons { report if his exceptions are sufficiently material to 


render h:s opinion contradictory and/or inconclusive. 
















vale 
Accountant’s Commenis 


Shall, wher submitting an accountant’s comments with 
an unaudited financial statement, cisclose on each page 
of such financial staternent that it has been pre dared 
without audit. 


212 


Suthcient information 


Shall not lend his name to any comments and/or recom- 
mendations concerning financial reports unless he has 
received all the information he requires to support such 
comments and/or recommendations. 


Pat 


Disclosure of Forecast 


Shall make full disclosure that he does not vouch for the 
reliability of forecasts contingent upon future trans- 
actions. 


' 


214 Shall adhere to acknowledged standards of tinancial 


Acknowledaed reporting unless departure from these standards is fully 
Standards isclosed. 
215 Shall respect the right of any client, providing that his 


Right to Take 
Cognizance 


fee is paid, to have access to the documents in any 
record made by a member concerning his client, and to 
obtain copies of those documents. 


Confidential Information 
A member: 


301 Shall preserve the secrecy of confidential information 

Secrecy that becomes known to him in the practice of his profes- 
sion. 

302 Shall not divulge information concerning the business 

Disclosure affairs of his employer or client without their consent, 


unless required to do so by law. 


303 


Discusston 


304 

Inforrsaton Used for 
Personal Advantage 
401 

Conduct 

02 


Compatible Activities 


AN") 
Su 
{ 


Unlawful Activity 


404 
Discredit 


405 
Procuremert of Business 


Shall not discuss with another jerson the bus.ness affairs 
of his employer or client wthout his employer’s or 
client’s consent. 


Shall not make use of confidential information relating 
to the business of his employer or client to directly or 
indirectly obtain a personal advantage, without his 
employer’s or client’s consent. 


Duties to the Profession 


4 member: 


‘Shall always be mindful of his duties and resf:onsibilities 
‘oward the profession, and on all occasions sivall act ina 
manner which will enhance the image of the profession. 


“lay engage in any profession, trade, industry, office or 
duty except where these undertakings are det: imental to 
the public good or to the standards of the profession. 


Shall not lend his name, himce!lf, or his services to any 
activity which he knows, or which a reasonal:ly prudent 
person would believe to be, un: awful. 


Shall not lend himself knowingly to any practice, 
pronouncement or act which would be of a nature to 
discredit the profession 


Shall not obtain business of a client through means 
detrimental to the profession. 





406 
Ciftcce pe cAUNnting 
Clesehi. + 
407 
Criticism of Professional 
Colleagues 
408 


Legal Action Against 
Professional Colleague 


409 
Discrimination 


410 
Specialization 


Shall report to his Association any situation of which he 
has sufficient personal knowledge and which he thinks 
may Ds detrimental to the pro’ss:on. 


——— 


Shall not criticize another professional c slleague without 
first submitting his criticism to such otiier colleague for 
explanation. The member thereafter shall inform such 
colleague as to the action he has taken with regards to 
the criticism. 


Shall, before entering into a legal action against another 
member, which might tend to bring the profession into 
disrepute, advise that member of his intention. He shall 
also give the Association as much notice as is possible of 
his intention, giving general details of the basis of the 
proposed action. 


Shall not discriminate against a person because of the 
race, colour, sex, age, religion, national extraction or 
social origin of such person. 


Shall not use the title of specialist. 


202 


Public interest 


Shall safeguard the interest of his client, employer and 
the general public. 




















203 
Breach of Trust 


Shall not breach the trust of a client or an employer. 


204 
Trust & Seporste 
Bank Account 


Shall, while holding funds or property in trust, keep the 
necessary records to show that the funds or property 
have been properly administered. 


205 
Expressing an Opinion 


Shall not express an opinion on a financial report unless 
he has performed an adequate audit. 


206 
Opinion on 
Financial Reports 


all issue an adverse opinion with reasons on any 
financial report whether for publication or not, if the 
report is prepared in a manner which might tend to be 
misleading. 


207 
Known Omission 


Shall disclose in his auditor’s report any materia! fact or 
informat:on known to him which is not disclosed in a 
inancial report, the omission of which would tend to 
make the financial report misleading. 


208 
Material Discrepancy 


Shall immediately disclose any material discrepancy that 
becomes known to him concerning a financial report on 
which ne has expressed an opinion, or rendered 


} countant’s Comments. 
14 
209 Shall give a denial of opinion with reasons on a financial 
Restrictons { report if his exceptions are sufficiently material to 


render h:s opinion contradictory and/or inconclusive. 














7a 
Accountant’s Commenis 


Shall, wher stuibmitting an accountant’s comments with 
an unaudited financial statement, disclose on each page 
of such financial staternent that it has been pre 2ared 
without audit. 


212 


Suthcient information 


Shall not lend his name to any comments and/or recom- 
mendations concerning financial reports unless he has 
received all the information he requires to support such 
comments and/or recommendations. 


213 


Disclosure of Forecast 


Shall make full disclosure that he does not vouch for the 
reliability of forecasts contingent upon future trans- 
actions. 


214 Shall adhere to acknowledged standards of tinancial 


Acknowledard reporting unless departure from these standards is fully 
Standards isclosed. 
215 Shall respect the right of any client, providing that his 


Right to Take 
Cognizance 


fee is paid, to have access to the documents in any 
record made by a member concerning his client, and to 
obtain copies of those documents. 


Confidential Information 


A member: 


301 Shall preserve the secrecy of confidential information 

Secrecy that becomes known to him in the practice of his profes- 
sion. 

302 Shall not divulge information concerning the business 

Disclosure affairs of his employer or client without their consent, 


unless required to do so by law. 


303 


Discussion 


304 
Inforrsation Used for 
Personal Advantage 


A401 
Conduct 


Q2 
Compatible Activities 


A 
be APS 


Unlavful Activity 


404 
Discredit 


405 


Procuremert of Business 


Shall not discuss with another person the bus.ness affairs 
of his employer or client without his employer's or 
client’s consent. 


Shall not make use of confidential information relating 
to the business of his employer or client to directly or 
indirectly obtain a personal advantage, without his 
employer’s or client’s consent. 


Duties to the Profession 


& member: 


‘Shall always be mindful of his duties and rest:onsibilities 
‘oward the profession, and on all occasions s!vall act ina 
manner which will enhance the image of the profession. 


“lay engage in any profession, trade, industry, office or 
duty except where these undertakings are det: imental to 
the public good or to the standards of the profession. 


Shall not lend his name, himce!lf, or his services to any 
activity which he knows, or which a reasonal:ly prudent 
person would believe to be, un:awful. 


Shall not lend himself knowingly to any practice, 
pronouncement or act which would be of a nature to 
discredit the profession 


Shall not obtain business or a client through means 
detrimental to the profession. 





406 

Cifiue Ace AUNTY 

sesh: 5 
407 

Criticism of Professional 
Colleagues 

408 


Legal Action Against 
Professional Colleague 


- 


409 
Discrimination 


410 
Specialization 


Shall report to his Association any situation of which he 
has sufficient personal knowledge and which he thinks 


| may bs Jetrimental to the protss:on. 


Shall not criticize another professional c »league without 
first submitting his criticism to such otiier colleaque for 
explanation. The member thereafter shall inform such 
colleague as to the action he has taken with regards to 
the criticism. 


Shall, before entering into a legal action against another 
member, which might tend to bring the profession into 
disrepute, advise that member of his intention. He shall 
also give the Association as much notice as is possible of 
his intention, giving general details of the basis of the 
proposed action. 


Shall not discriminate against a person because of the 
race, colour, sex, age, religion, national extraction or 
social origin of such person. 


Shall not use the title of specialist. 


eo ae 


Duties to the Associatic:n 


A member: 


501 
Certificate Obtained 
Fraudulently 


Shall notify the Association immedia ely when he is 
aware that a person has obtained certit cation by means 
of fraud or some other irregularity. 


502 
Admittance to 
Membership 


Shall report to the Association a fact known to him, 
sufficient to prevent the admittance of any person 
whose membership may be detrimenta! to the Associa- 
tion. 


SE, 

504 
Reputation 
5U4 


Insolvency 


Shall report a fact known to him whict puts or seems to 
put in doubt the reputation of the Asso: :ation. 


Shall immediately notify the Association if he makes an 
assignment in bankruptcy. 


505 Shall not initiate any representation or formulate any 
Feorecentation request to a public body or to a Government relating to 
or Request the Association or the profession without the consent of 


the Association. This rule shall not apply to a member 
who is a Civil servant or who is employed by the govern- 
ment of Canada, or by a province, and who is required 
to take part in such enactment, alteration, repeal or 
amendment by the terms of his employment. 


Duties to Membe-s 


member: 







601 
Integrity 


Shall notify the Association of any known material fact 
which appears to put in doubt the integrity of a 
member. 





ber’ naii not make a public statement: 


recuc Statement (a) on the incompetence of another member of the 


Association; 
(b) detrimental to the reputation of another member of 
the Association. 





693 Shall not seek professional advancement through unfair 

Advancement means or conduct detrimental to another member of the 
Association, —._ 

604 Shall not directly or indirectly solicit the clients or the 


Solicitaty in position of another member. 


C35 


Employment ofter 


€96 
Assistance to Students 


ras 


Ut 
Responsibu.ty 
and Control 


Firm Name of a {ole 
Proprietor ip 


703 
Firtny Name of 
Partnersvip 


iT Ae 


Shall inform a member of his intent to offer employ- 
ment to an employee of this member. This restriction 
does not apply if the employee applies to a member on 
his own initiative or in response to a public advertise- 
ment. 


Shall encourage and assist students in their professional 
development and in obtaining the experience and 
proficiency required for certification. 


Duties of 
NViembers in Public Practice 


A member: 


Shall personally undertake, or delegate to a member of 
the Association, the charge and management of each 
public practice office maintained by him or his partner- 
ship. 


Shall when practising his profession as a Certified 
General Accountant as a sole proprietor do so only 
under his own name or the name of his predecessor who 
had practised as a Certified General Accountant adding 
or not after his firm’s name ‘’& Co.” or a similar term. In 
the latter case, he shall make it clearly understood to the 


ene CO a On ta lenis aie Snlmivienian? sient oom aanechi sees 
puoi atl NE 15 HOt Practising in partners ite One 


or more persons. 


Shall, when practising in a partnership of Certified 
General Accountants, ensure that the firm name consists 
of one or more names of the partners, former partners or 
predecessors who had practised as Certified General 
Accountants with or without the addition of “& Co.” or 
similar term after the name. 


704 
Identification 


, 705 
Representing a Firm 


706 

Partners Who Are Not 
Members of the 
Association 


707 
Person Expelled 
or Suspended 


708 
Services by an 
Employee 


709 
Replacement 


710 


Personal Practice when an 


Employee 


1601 
C&O crat Chae 


4 


1002 


Application 


\ 
a a a a a S- 


Shall not indicate by way f a notation on letterhead, 
telephone listing, public advertisement or otherwise that 
he has an otfice in an area where he is only represented 
by another member, who in addition carries on a 
practice under his own name or a firm name. 


Shall not indicate on his letterhead, telephone listing or 
elsewhere in his publicity that he maintains a branch of 
another firm of public accountants if he orly represents 
that firm. 


Shall practise in a partnership described as a firm of 
“Certified General Accountants’ only if all the partners 
are members in good standing of the Association. 


Shall olstain through the Association, the facts concern- 
ing the expulsion or suspension before knowingly 
employing a person who has been expelled or who is 
under suspension from any accounting body. 


Shall not permit an employee to perform professional 
services which the member himself is not permitted to 
render. 


Shall, before accepting an appointment in which he 
replac2s another professional accountant or firm, 
determine from such other person or firm whether there 
is any reason why such appointment should not be 
accepted. 


Shall not undertake professional work for his own 
accoun: without the consent of his employer. 


Discipline 
A member: 


Shall be subject to disciplinary action for any offence 
which constitutes a breach of profesional conduct. 


Shall! be subject to disciplinary action only through his 
Provincial Association. 


APPENDIX V - ENGINEERS (A.P.E.0O.) 


THE PROFESSIONAL ENGINEERS ACT, R.S.0. 1970, c. 366 as am. by-S..0. 
197250 Soa LeXCeEDES ) 


ASSOCIATION 


3.—(1) The body politic and corporate known as the “As- 
sociation of Professional Engineers of the Province of Ontario” 
incorporated under The Professvonal Engineers Act, 1922 is hereby 
continued, 


(2) All persons who were members of the Association on the Ist 
day of August, 1969 or who have been admitted as mem bers since 
that day constitute the Association. 


(3) The objects of the Association are, 


(a) to regulate the practice of professional engineering and 
to govern the profession in accordance with this Act, the 
regulations and the by-laws; 


(6) to establish and maintain standards of knowledge and 
skill among its members; and 


(c) to establish and maintain standards of professional 
ethics among its members, 


in order that the public interest may be served and protected. 
R.S8.0. 1970, ¢. 366, s. 3 (1-3). 


(4) The head office of the Association shall be in The Munici- 
palitv of Metropolitan Toronto. 1972, ¢. 45, s. 1. 


(5) The Association may purchase, acquire or take by gift, 
devise or bequest for the purposes of the Association and the 
furtherance of its objects, but for no other purposes or objects, 
any real or personal property, and may sell, mortgage, lease or 
otherwise dispose of anv such property. RoS.O. 1970. ¢. 366, 
8. 3 (5), 


COUNCIL 


4.—(1) There shall be a council which shall consist of a 
president, a first vice-president, a second vice-president, an 
immediate past president, two elected councillors-at-large, ten 
elected regional councillors and five appointed councillors, all of 
whom shall be members and residents of Ontario. 


(2) The president and the vice-presidents shall have such 
qualifications as are prescribed by by-law and shall be elected 
annually by vote of the members. 


(3) One councillor-at-large shall be elected each year for a 
two-year term by vote of the members. 


(4) There shall be elected from each of the five regions 
established and defined by by-law two regional councillors, one to 
be elected from each region each vear for a two-veur term by vote 


7.—(1) The council may make regulations respecting any 
matter that is outside the scope of the power to pass by-laws 
specified in section 8 and, without limiting the generality of the 
foregoing, 


(a) prescribing the scope and conduct of examinat ons of 
candidates for registration; 

(6) prescribing the form of the surnmons referred to in 
subsection 10 of section 25; 


(c) respecting the practice and procedure for hearinzs held 
under this Act; 


(d) defining ‘‘professional misconduct” for the purpose of 
* this Act and the regulations; 


or 


(e) defining classes of specialists in the various fields of 
engineering; 


(f) prescribing the qualifications required of specialists or 
any class thereof; 


(g) providing for the designation of specialists upon ap- 
plication and examination or otherwise, for the suspen- 
sion or revocation of such designations, undgyr the 
regulation and prohibition of the use of terms, titles or 
designations by professional engineers indicatiig spe- 
Clalization in any field of engineering; 


(hk) regulating and prohibiting the use of terms, titles or 
designations by professional engineers in independent 
practice. 


(2) Noregulation is effective, 


(a) until it has been submitted to the members for approval 
by means of a letter ballot returnable within thirty days 
after the mailing thereof and it has been approved by a 
majority of those voting within the prescribed tirae; and 


(6) untilit has been approved by the Lieutenant Governor 
in Counen RS Oo 1970, @. 366, 8 7 


@.—(1) The council shall prepare and publish from time to 
time a code of ethics containing standards of conduct designed for 
the protection of the public, which standards members and 
licensees must subseribe to and follow in the practice of profes- 
sional engineering. 


(2) Copies of the code of ethies shall be sent to the members 
and licensees and shall be available free of charge to members of 
the public who apply therefor. RS.O. 1970, ¢. 366, s. 9. 


PARTNERSHIPS, CORPORATIONS 


2@.—(1) No partnership, association of persons or corpora- 
tion as such shall be a member or a licensee, or shall, except as 
authorized by this section, practise professional engi- 
neering. 


(2) A partnership, association of persons or corporation that 
holds a certificate of authorization may, in its own name, practise 
professional engineering, 


(a) if one of its principal or customary functions is to engage 
in the practice of professional engineering: and 


(6) if the practice of professional engineering is done under 
the responsibility and supervision of a member of the 
partnership or assucisison of persons, or of a director or 
full-time employee of the corporation, as the case may 
be, who, 


(1) isa member, or 


(ii) is a licensee, in which case the practice of profes- 
sional engineering shall be restricted to the work 
specified in the licence of the licensee. 


(3) A partnership, association of persons or corporation that 
desires a certificate of authorization shall submit to the registrar 
an application in the prescribed form containing, 


(a) the names and addresses of ali its partners, members, 
officers or directors, as the case may be; 


(6) the names of all its partners, members of asseciations of 
persons, directors of corporations, or full-time em- 
ployees of corporations, as the case may be, who are the 
members or licensees who will be in charge of profession- 
al engineering on its behalf; 


(c) from among the names specified under clause b the name 
or names of its official representative or representatives 
whose duty it is to ensure that this Aet, and the 
regulations and the by-laws are comphed with by the 
partnership, the association of persons or the corpora- 
tion, as the case may be, 


and shall, whenever there is a change inthe particulars given in its 
appheation, give notice of the change to the registrar within 
thirty days after the effective date of the change. 


(4) Tf subsection 3 is compled with, the registrar shall issue to 
the appheant a certificate of authorization, 


(5) Where the holder of a certificate of authorization ceases to 
have any official representative, the certificate is ipso facto 
revoked, and the partnership, association of persons or corpora- 
tion shall not) practise professional engineering until a new 
certificate of authorization is issued. 


(6) Where the couneil finds that the holder of a certificate of 
authorization has failed to observe any of the provisions of this 
section or has been guilty of conduct that would, in the case of a 
member or heensee, have been professional misconduct, the 
eounell may reprimand the holder or suspend or revoke the 
certificate of authorization. 


(7) Sections 24, 25 and 26 apply mutatis mutandis to the refusal 
to issue a certificate of authorization and to “he revocation or 
suspension of a certificate of authorization, R.S.O. 1970, ¢. 366, 
s. 20) 


HEARINGS, DISCIPLIN  8Y 


23.—(1) Subject to subsection 2, wher: the councs! finds that 
a person who is a member or licensee : guilty of professional 
misconduct or has obtained registration a a member or has been 
issued a licence by reason of misrepresentation by such person, 
the council may by order do one or more cf the following: 


1. Reprimand such person and, if considered proper, direct 
that the fact of the reprimand be recorded on the 
register. 


2. Suspend the membership or licence of such person for 
such time as the council considers proper and direct that 
the reinstatement of such membership or licence on the 
termination of such suspension be subject to such 
conditions, if any, as the council considers proper. 


3. Direct that the imposition of any penalty be suspended 
or post poned for such period and upon such terms as the 
council considers proper and that at the end of such 
period and upon the compliance with such terms any 
penalty be remitted. 


4. Direct that the membership or licence of such person be 
cancelled and that the name of sch person be removed 
from the register. 


5. Direct that the decision of the council be published in 
detail or in summary in the «fficial journal of the 
Association or in such other ma:.ner or medium as the 
council considers appropriate in .ny particular case. 


6. Direct that, where it appears th:.i the proceedings were: 
unwarranted, such costs as to t! 2 council seem just be 
paid by the Association to the mc :nber or licensee whose 
conduct was the subject of such |.roceedings. 


(2) The council shall not take any action under subsection 1 
uniess, 
(a) acomplaint under oath has been filed with the registrar 


and a copy thereof has been served on the person whose 
conduct is being investigated; 


(6) the person whose conduct is being investigated has been 
served with a notice of the time and place of the hearing; 


and 


(c) the council has heard evidence of of on behalf of the 
complainant and, if the person « hose conduct is being 
invest igated appears at the hearing and so requests, has 
heard his evidence or evidence on his behalf and has 
reached the decision that he is guilty. 


(3) Any person presiding ata hearing may administer oaths to 
witnesses and require them to give evidence under oath. 


(4) If the person whose condiict is being iiivestigated fads tu 
appear in answer to the notice at the time and piace appointed, 
the hearing may be conducted in his absence. 


(5) Hearings shall be held in camera, but if the person whose 
conduct is being investigated requests otherwise by a notice in 
writing delivered to the registrar before the day fixed for the 
hearing, the council shall conduct the hearing in public or 
otherwise as it considers proper. 


(6) The council may adjourn any hearing at any time and from 
time to time. 


(7) A person whose conduct ts being investigated, if present in 


person at the hearing, has the right to be represented by counsel or | 


agent, to adduce evidence and to make submissions, and any such 
person may be compelled to attend and give evidence in the 
manner provided in subsection 10, but such person shall be 
advised of his right to object to answer any question unde’ section 
9 of The Evidence Act and section 5 of the Canada Evidence Act. 


(8) The oval evidence submitted at a hearing shall be taken 
down in wr'ting or by any other method authorized by The 
Evidence Act 


(9) The rules of evidence applicable in civil proceedings are 
applicable at hearings, but at a hearing members of the council 
may take notice of generally recognized technical or scientific 
facts or opinions within the specialized knowledge of members of 
the council if the person whose conduct is being investigated has 
been informed before or during the hearing of any such matters 
noticed and he has been given an opportunity to contest the 
material so noticed. 


(10) The president, a vice-president, the immediate past presi- 
dent or the registrar mav. and the registrar upon application of a 
person whose conduct is being investigated shall, issue a summons 
in the form prescribed by regulation, commanding the attendance 
and examination of any person as a witness, and the production of 
any document the production of which could be compelled at the 
trial of an action, to appear before the council at the time and 
place mentioned in the summons and stating that failure to obey 
the summons will render the person liable to imprisonment on an 
application to the Supreme Court, but the person whose attend- 
ance is required is entitle! to Che like conduct money and 
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payment for expenses and toss of time as upon attendance as a 
witness ata trialin the Supreme Court 


(UL) Ef any person, 


(a) on being duly summoned to appear as a witness makes 
default in attending, o7 


(6) bemg in attendance as a witness refuses to take an oath 
legally required to be taken, or to produce any docu- 
ment oan his power or control legally required to be 
produced by him, or to answer any question which he ts 
legally required to answer, or 


(c) does any other thing which would, if the council had 
been a court of law having power to commit for con- 
tempt, have been contempt of that court, 


the person presiding at the hearing may certify the offence of that 
person under his hand to the Supreme Court and the court may 
thereupon inquire into the alleged offence and after hearing any 
witnesses who may be produced against or on behalf of the person 
charged with the offence, and after hearing any statements that 
may be offered in defence, punish or take steps for the punishment 
of that person in the like manner as if he had been guilty of 
contempt of court. 


(12) At a hearing the complainant and the person whose 
couduct is being investigated have the right to examine the 
witnesses called by them respectively, and to cross-examine the 
witnesses opposed in interest. 


(W2) The decision taken after a hearing shall be in writing and 
shall contain or be accompanied by the reasons for the decision in 
which are set out the findings of fact and the conclusions of law, if 
any, based thereon, and a copy of the decision and the reasons 
therefor, together with a notice to the person whose conduct is 
bere investigated of his right of appeal, shall be served upon him 
within thirty days after the date of the decision. 


(14) A record shall be compiled for every hearing consisting of 
the complaint and the notice referred to in subsection 2, any 
interrnediate rulings or orders made in the course of the proceed- 
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prepared, such documentary evidence and things as were received 
inev dence and the decision and the reasons therefor, provided 
that documents and things received tn evidence may be released 
te the persons tendering them when all appeals have been finally 
disposed of or the right to appeal has terminated, 


(15) Any document required to be served under this Act upon 
a person whose conduct ww being investigated shall be served 
perscoally upon him, but where it appears that service cannot be 
effec ad personally, the document may be served by mailing a 
copy therev: in a regixiered letter addressed to him at his last 
known resid nee or off) ev address as shown by the records of the 
Association, and servie> shall be effected not less than ten davs 
before the dote of the tearing or the event or thing required to be 
done, as the vase may be, and proof by affidavit of the service is 
sufficient. 


(16) Where a member or licensee has been suspended from 
practising under this se-tion, he may, upon payment of all fees 
and other costs owing by him to the Association, apply to the 
council to be reinstated as a member or licensee, as the case may 
be, and the council may terminate the suspension of such member 
or licensee upon such terms as it considers proper. 


(17) A person whose membership or licence has been cancelled 
under this section may apply to the council for membership or for 
a licence, as the case may be, and the council shall, subject to 
subsection 18, hear the application and make such order as it 


considers proper and may include as a term of anv such order such 
conditions as the council considers proper to be fulfilled before the 
applicant is admitted to membership or granted a licence or to be 
observed by such member or licensee thereafter. 


(18) Except with the consent of the council, no application 
under subsection 17 shail be heard before the expiry of two vears 
from the date of the cancellation of membership or licence or the 
date of the final disposition of any appeal. 


(19) Upon a hearing for admission to membership or for the 
granting of a licence under subsection 17, the eouncil shall follow, 
in so far as practicable, the procedure provided for in the case of a 
complaint under this section, and a former niember or licensee has 
the same right of appeal from an order made by the council under 
subsection 17 as is provided in section 26. 


(20) The council may appoint acommiitee to act for and on its 
behalf composed of net fewer than five members of the council, 
one of whom shall be the president, a vice-president or the 
immediate past president, and may delegate to the conmiuttee all 
or any of its powers and duties under Chis section upon such terms 
and conditions if anv as the couneil concwers nroner and @ 
decision or order of the committee is the decision or order of the 
council, 


(21) Execeptin the ease of professional misconduct constituting 
incompetence on the part of the person whose conduct: was 
Investigated. the suspension or canceliation of he membership or 
licence of a person whese conduct was investigated under this 
section does not become effective until any appeal has been finally 
disposed of or the right of appealhas tertsinated RSG) Tava, 
c. Si, ss. 25 


27.—(1) Every person, other than a member or a licensee, 
who, 

(a) takes and uses orally or otherwise the title “Professional 
Engineer” or “Registered Professional Engineer” or 
uses any addition to or abbreviation of either such titles, 
or any word, name or designation that will lead to re 
behef that he is a professional engineer, a member o7 a 
licerisee or, except as permitted by section 2, uses te 
title or designation “engineer” in such a manner as © jl 
lead te the behef that he is a professional engineer, a 
meni} orora licensee: 

(6) adver cses. holds himself out. or eandiets himself in any 
wav o: by any means as a member or a licensee; or 


(c) engsg:s in the practice of professional engineering, 


is guilty of an ovfence. 


(3) Where a partnership, association of persons or corporation 
that has no subsisting certificate of authorization, 

(2) practices professional enyineering; 

(b) uses orally or otherwise any name, title, description or 
designation that will lead to the belief that it is entitled 
to practice professional engineering; or 

(c) advertises, holds itself cut or conducts itself in any way 
or in such manner as to lead to the belief that it is 
entitled to practise professional engineering. 
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every member cf the partnership, every member of the associa- 
tion of persons, or the corporation and every director thereof, is 
guilty of an offence. 


(4) Where af srtnership, association of persons or corporation 
that has asubswiing certificate of authorization practises profes- 
siona! engineeries in contravention of this Act, every member of 
the partnership, every member of the association of persons, or 
the corporation end every director thereof, is guilty of an offence. 


(9) Every person, member of a partnership, member of an 
association of persons, and every corporation and director 
thereof, who w giilty of an offence under this section is on sum- 
mary conviction liable to a fine of not more than $1,000 
or to imprisonment for a term of not more than six menths, or tu 
both. 


(6) No proceedings shall be commenced for a contravention of 
any of the pros eions of this section after two sears from the date 
of the conmmission of such contras ention KNo~ 6) do7m e Athy, 


8. 27. 


ASSOCIATION OF PROFESSTONAL ENGINEERS, BY<LAWS, REGULATIONS AND CODE OF ETHICS 
(excerpts) 


6. bor the purposes of the Act and the regulations, “professional misconduct” 
means, 

(4) Bross nepliarcnce, 

(b) intamous, disgraceful or improper conduct ina professional respect, including 
any violation of the code of ethics prepared and published by the council 
purswant to section Y of the Act; ‘ 

(co) meompetence, 

(d) conviction of a serious criminal offence by a court of competent junsdiction: 

(¢e) continued breach of the regulations or by-laws of the Association. O. Reg. 
449/609 5.8. 

9. For the purposes of section 8, 

(a) “gross negligence” means any act or omission in the carrying out of work of a 
professional engineer that shows a reckless or deliberate disregard of or indif- 
ference to the rights or safety of others; 

(b) “incompetence™ means lack of adequate knowledge of, or continued neglect 
or failure to exercise the ordinary skills of a professional engineer, 

(c) “serous criminal offence” means 
(1) any act committed in Canada thatas punishable on indictinent under the 

Crouminab Code (Canada), and 
(ud) any act that if committed in Canada would be punishable on indictment 
under the Criminal Code (Canada), 
but does not include any political offence Committed outside Canada or any 
offence that does not aftect the fitness of a professional engineer to practice 
his profession. O. Reg. 449/69, s. 9. 


PRACTICE AND PROCEDURE FOR HEARINGS 


10. Contents of Complaints and Particulars. 

(1) Every complaint filed under the provisions of subsection 2 of section 25 of 
the Act shall, ' 

(a) contain a concise statement of the facts relevant tc the complaint: 

(b) if professional misconduct is alleged, sp-cify the applicable clauses of sec- 
tions 8 and 9 of Regulation 691 of Revised Regulations of Ontario, 1970 
and any section of the Code of Ethics r-hed upon by the complainant: 

(c) if misrepresentation is alleged, specify the respect n which the complaint 
is made; 

(d) be divided into consecutively numbere! paragraphs, each of which shall 
be confined as nearly as may be to a separate and distinct portion of the 
subject matter of the complaint; 

(e) be endorsed with the name and addies; of the complainant or the com- 
plainant’s solicitor to whom communications may be sent. O. Reg. 111/ 
alae geeny 

(2) The person whose conduct is being investigated may by a demand for particu- 
lars served upon the complainant and the registrar require the complainant to 
deliver such further and better particulars cf the the complaint as may be set 
forth in the demand for particulars. O. Reg. 111/71, s. 2. 

(3) If the complainant has not served a reply to the demand for particulars served 
under section 2 not less than ten days prior to the date of the hearing, the 
person whose conduct is being investigated may apply at the commencement 
of the hearing for directions for particulars. O Reg. 111/71, 8. 3. 

(4) Upon any application pursuant to section 3 or upon its own motion, the 
council may dismiss the complaint for lack of particularity or may direct the 
complainant to furnish such further and better particulirs as in the opinion of 
the council may be required for the purposes of the hearing and may adjourn 
the hearing until such time as such particulars are delivered. O. Reg 111/71, s. 4. 

(5) If the complainant fails to comply with a direction for further and better 
particulars, the person whose conduct is being investigated may, after giving 
proper’ notice to the tomplainant, apply to the 


council for the dismissal of the complaint 
against hin. "O. "Reg. 111/71, s. 5. 

(6) Particulars delivered pursuant to a demand for 
particulars under section 2 or a direction of 
the council under section 4 shall form part of 
the complaint and shall be included in the 
record of the hearing. O. Reg. 111/71, s. 6. 


COMMITTEES 


82. The council shall appoint each year the following standing committees: 


83. 


84. 


87 


(a) Executive; 


(b) Legislation, 

(c) Practice and Ethics; 

(d) Protessional Development; 
(e) Consulting Practice; 

(f) Communications; 


(g) Employee-Engineers. 

The council may also from time to time appoint such other committees consisting 

of members of the council or members of the Association as the council considers 

desirable to assist it in the management of the affairs of the Associstion. 

(1) The president 1s ex officio a member of all committees. 

(2) The vice-presidents and immediate past president are ex officio members of 
the standing committees. 

(3) The first vice-president shall be the chairman of the Executive Committee. 

(4) Subject to the provisions of the Act, the regulations and the by-laws, each 
committee shall select its own chairman and shall determine the manner in 
which meetings of the committee shall be convened and the procedure at 
mectings. 

In addition to the members provided for in section 83, the standing committees 

shall be constituted as follows: 

(a) the Executive Committee, of one regional councillor from each region, and 
one Councillor-at-large; 

fh) the Legslation Committee, of two members of the council and three or more 
members of the Association appointed by the council, 

(c) the Practice and Ethics Committee, of two members of the council and three 
or more members of the Association appointed by the council, 

(d) the Professional Development Committee, of two members of the council, 
and three or more members of the Association appointed by the council, 

(e) the Consulting Practice Committee, of one member of the council and four or 
more members of the Association appointed by the council; 

(f) the Communications Committee, of one member of the council, and four or 
more members of the Association appointed by the council; 

(g) the Employee-Engineers Committee, of one member of the council and four 
or more members of the Association appointed by the council. 


tl~ 


The Practice and Pthies Committee shally 5 
(a) advise the coumethon all matters 6c baggee ec invonnection with Che pracnce 


and ethics of the profession, 


(b) provide for informal imvestigation of any and all comphontgagterred: to it or 


of any matter which at considers likely to a'tect the ethical PRactice of the 
Professton ws 


(c) provide to the council or to members advice, assistance and interpretavion in 


matters relating to differences, misunderstancings and alleged breaches of the 
code of ethics, and A c- 


(d) authorize the issuing of lettegs of Watning, correction, advice or admonition, 


with the objective of forestalling or preventing actions or practices which 
might lead to formal complaints. 


CODE OF ETHICS 


GENERAL 


A professional engineer owes certain duties to the public to fue eriployers, (a tis 

chents, to other members of his profession, and to himself, and shall act at all 

times with: 

(a) fairness und loyally to his associates, employers, chents, subordinates and 
cmployees, 

(b) fidelity to public needs; and 

(c) devotion to high ideals of personal honour and professional integrity. 


DUTY OF PROFESSIONAL ENGINEER TO THE PUBLIC 


> 


- 


A professional engineer shall 

(a) regard his duty to public welfare as paramount, 

(b) endeavour at all times to enhance the public regard for his profession by 
extending the public knowledge thereof and discouraging untrue, unfau or 
exaprycrated statements with respect to professional engineering, 

(c) not give Opinions or Make sigicusents On ploiessional engineering projects of 
public interest that are inspired or paid for by private interests unless he 
clearly discloses on whose behalf he is giving the optmions or making the 
statements, 


(d) 


(e) 


(f) 


(g) 


pig oS 


not express publicly, or while he is serving as a witness befure a court, 
commission or other tabunal, opinions on professional engineering matters 
that are not founded on adequate knowledge and honest conviction, 

make effective provisions for the safety of life and heslth of a person who 
may be affected by the work for which he is responsible; and at all times shall 
act to correct or report any situation which he feels may endanger the s: fety 
or the welfare of the public; 

make effective provision for meeting lawful standards, rules, or regulations 
relating to environmental control and protection, in connection with any 
work being undertaken by him or under his responsibility; and 

sign or seal only those plans, specifications and reports actually made by him 
or under his personal supervision and direction, 


DUTY OF PROFESSIONAL ENGINEER TO EMPLOYER 
3. A professional engineer shall, 


(a) 


(b) 


(c) 


— (d) 


(e) 
~Hf) 


act in professional engineering matters for each employer as a faithtul agent 
or trustee and shall regard as confidential any information obtained by him as 
to the business affairs, technical methods or processes of an employer and 
avoid or disclose any conflict of interest waich might influence his actions or 
judgement; 

present clearly to his employers the consequences to be expected from any 
deviations proposed in the work if his prefessional engineering judgement is 
overruled by non-technical authority in cases where he is responsible for the 
technical adequacy of professior al engineering work; 

have no interest, direct or indirect, in anv materials, supplies or equipment 
used by his employer or in any persons o1 firms receiving contracts frora his 
employer unless he informs his employer in advance of the nature of the 
interest; 

not tender on competitive work upon which he may he acting as a 
professional engineer unless he f rSt advises his employer, 

not act as consulting engineer in respect of any work upon which he may be 
the contractor unless he tirst advises his employer, and 

not accept compensation, financial or othe wise, for a particular service, from 
more than one person except with the tull <nowledge of all interested parties. 


DULY OF PROFESSIONAL ENGINEER 
IN INDEPENDENT PRACHICE LO CLIENT 
4 A professional coyineer in private practice, in addition to all other sections, shail: 


(a) 


(b) 


(c) 


(d) 


(e) 


disclose immediately any interest, direct or indirect, which might in any way 
be construed as preyudicral to his professional pudgement in rendering service 
to bis chent, 

Whe wan employee-engineer and is contracting im his own name to perform 
Professional engineering work tor other than his employer, provide his client 
with a written statement of the nature of his statas as an employee and the 
attendant limitations on his services to the chent In addition he shall satisty 
himself that such work wall not conflict with his duty to his employer; 

carry out his work in full compliance with the appropriate Performance 
Stundards for Professional Practice as may be publi hed from tine to time by 
the Assoviation of Professional Engineers of Ontario, 

curry out his work in accordance with applicuble statutes, regulations, 
standards, codes, and by-laws; and 

co-operate as necessary in working with such other professionals as may he 
engaged on a project. 


DUTY OF PROFESSIONAL ENGINEER TO OTHER PROFESSIONAL ENGINEERS 
5. A professional engineer shall: 


(a) 


(b) 


(c) 
(d) 


(e) 


(f) 


eonduct himself towards other professional engineers with courtesy and good 
faith, 
nol accept any elgagement to review the work of another professional 
engineer for the same employer except with the knowledge of that engineer, 
or except where the connection of that engineer with the work has been 
terminated, 
not maliciously injure the reputation or business of another professional 
eng:neer: , 
not attempt to gain an advantage over other members of hs protession by 
paying or accepting a commission in securing professional engineering work: 
not advertise in a misleading manner or in a manner injurious to the dignity 
of his profession, but shall seek to advertise by establishing a well-merited 
reputation for personal capability; and 
give proper credit for engineering work, giphold the princgueegf adequuite 
ensation for engineerin ork oO aor tor professiona 
evelopment an ment of his associates and subordini.tes; and extend 
the effectiveness of the profession through the interchange of engineering 
information and experience. 









DUTY OF PROFESSIONAL ENGINEER TO HIMSELF 
6. A professional engineer shall: 


(a) 


(b) 


maintain the honour and integrity of his profession and without fear or 
favour expose before the proper tribunals unprofessionul or dishonest 
conduct by any other members of the profession; aid 

undertake cnly such work as he is competent to perform by virtue of his 
training and experience, and shall, where advisable, retain and co-operate with 
other professional engineers or specialists. 
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APPENDIX SiS ARCHITECTURE (0.A.A.) 


THE ARCHITECTS, ACT.,..Reo Os 1970p. Cow 2/uenhexcerpes) 


10.—(1) The Board may make regulations, 


(d) for keeping a register of members of the Association and 


(k) 


for issuing certificates of membership under the seal of 
the Association and calling in such certificates where 
membership lapses or is cancelled or suspended; 


providing for the discipline and control of members of 
the Association, including provision for the signing or 
sealing of drawings and specifications prepared by 
members of the Association; 


generally for the better carrying out of the powers 
vested ino the Board. 


(2) Subject to the approval of the Lieutenant Governor in 
Council, the Board may make regulations, 


(a) providing for the investigation of any complaint thata 


(6) 


(c) 


member of the Association has been guilty of miscon- 
duct or incompetence, so as to render it desirable in the 
pubhe interest that his membership be suspended or 
cancelled: 


providing for the cancellation or suspension of the 
membership of any person found -by the Board to be 
guilty of misconduct or incompetence and for the 
publication in the pubhie press of notice of such caneella- 
tion or suspension and the reasons therefor; 


providing the terms and conditions on which a member 
whose membership has been cancelled may ina proper 
case be restored to membership. 


e 


(3) A copy of every regulation made under this section shall be 
furnished to every member of the Association. R.S.O. 1960, 
c. 20, s. 12, amended. 


11. The Council may pass by-laws, 


(b) | instituting and furnishing means and facilities for the 


promotion of knowledge, proficiency and a high stand- 
ard of ethics in all things relating to the practice of 
architecture; 


Oe 


(h) generally for carrving out the objects of the Association 
In all matters other than those referred to in section LO, 
all of which are reserved) for regulation by the 
Board. R.S.O. 1960, ¢. 20, s. 13. 


13. It is the duty of each member of the Council to bring 
before it all complaints of misconduct or incompetence on the part 
of any member of the Association that may be brought to his 
attention and it is the duty of the Council to bring before the 
Board all such cases that in its opinion should be dealt with by the 
Board, but nothing herein prevents anvone from bringing before 
the Board any complaints of misconduct or incompetence on the 
part of any member of the Association. R.S.O. 1960, c. 20, s. 15. 


16.—(1) Every person who, not being a member of the 
Association, or who, having been a member, has had his member- 
ship cancelled or is under suspension, or who, not being licensed 
under section 6, applies to himself the term “‘architect”’ alorie or in 
combination with any other term, or who holds himself out as an 
architect, is guilty of an offence aud on satamiary ConVvVictton ts 
able toa fine of not more than S100 fora first offence and toa fine 
of not less than $300 and not more than $500 or to imprisonment 
for a term of not more than three months, or to both, for any 
subsequent offence. 


17. In the investigation of a complaint against a member of 
the Association, the Board has all the powers that may be’ 
conferred on a commissioner under The Public Inquiries 
Act. R.S.O. 1960, c. 20, s. 19. 


19.—(1) Anyone whose membership has been suspended or 
cancelled may, within fifteen days after the date of the order of 
suspension or cancellation, appeal to the Court of Appeal from 
such order, and the practice and procedure in such appeal shall be 
the same us upon an appeal from the judgment of a judge of the 
Supreme Court presiding at a trial and the Court of Appeal has 
power to confirm, vary, vacate or set aside such order or to make 
such other order as it considers just, and to make an order tor 
payment of the costs of the appeal and there shall be no further or 
other appeal. 


(2) Pending an appeal, the person whose membership is sus- 
pended or cancelled may continue to practise, but, unless the 
order of suspension or cancellation is set aside, he shall not 
Practise after the appeal has been disposed of, except that, in the 
cause of suspension, he may practise upon and after the expiry of 
-the period of suspension. R.S.O. 1960, ¢. 20, s. 21. 
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ONTARIO ASSOCIATION OF ARCHITECTS, BY-LAWS (excerpts) 


COMMITTEES 


The Council may appoint such standing and special committees as it may 
consider necessary and assign duties, and responsibilities, m2mbership and 
term of office therein as it deems fit. 
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ONTARIO ASSOCIATION OF ARCHITECTS, REGULATIONS OF THE REGISTRATION BOARD 


ei) 


35. 


38. 


40. 


41. 


46. 


56. 


61. 


62. 


(excerpts 
Firm Practice 


(c) A member shall not continue to engage in the practice of architecture in partnership 
with a person whose membership has been cancelled or whose membership is under 


suspension. 


Professional Conduct 


A member shall adhere to The Architects Act, R.S.O. 1970 Chapter 27 and the Regulations 
and By-laws thereunder. 

A member shall not be a party to any attempt to evade, circumvent or commit a breach of 
the provisions of The Architects Act, or of the Regulations; a member shall not enter 
into any arrangement by which anyone not a member may be enabled either directly or 
indirectly to practise architecture in Ontario. 


A member shall not make use of services off2red by manufacturers, suppliers cf building 
materials, appliances and equipment, or cotwtractors, which may be accompamied by an 
obligation detrimental to the best interest of his clint. 


A rmiember shall represent truthfully to the public his prospective client and employer his 
qualifications and capabilities to perform services, and shall not continue in practice if, 
due to illness or disability, he is prevented from exercising his professional abilities and 
judgment. 
A member shall hold in confidence all confidential information given to him by his client or 
employer. 


A member shall reply promptly to any letter received from the secretary relating to the 
pivressional conduct of such member. 


A member shall not injure, falsely or maliciously, the professional reputa:ion, prospects or 
practice of another member. 


Amomber etal not use self laudatory, exaggerated or misleading publicity but may present 
factual material, verbally o: visuuliy, which aignifies the prolession or advances puodlic 
knowledae of the architect's function in society. 


A member shall perform with reasonable skill and good judgment professional services 
requiring the application of the art and science of architecture in the design, erection and 
completion of buildings in their entirety, and shall not knowingly contravene or attempt to 
contravene applicable building laws and regulations. 


y Complaints 

At its discretion, the Board may suspend or cancel the membership of any memiber or 

licensee whom it finds guilty of misconduct or incompetence such as to render it desirable 

in the public interest that he should be so dealt with. 

The Board shall not take any such action until after a complaint, setting forth the alleged 

Nhiscciduc: or incompetence and giving reasonable particulars, has been niade under oath 

and filed with the secretary of the Board. 

(a) When a complaint is received, the secretary or the chairman or vice-chairman shall, 
within seven days thereafter, call a meeting of the Board to consider and act upon the 
Curmpiaint. 

(b) The meeting shall be held not earlier than fourteen days and not later than twenty- 
one days after the day on which the complaint was received. 

(c) The meeting may be adjourned from time to time. 


65. 


67. 


69. 
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(a) Notice of the meeting, with a copy of the complaint, shall be sent by registered mail 
to each member of the Board, to the member complained of, at his address shown 
in the register, and to the person making the complaint. 


(b) The notice to the person making the complaint shall state that ke may bring witnesses 
to substantiate his complaint and that, if he fails to attend the meeting, the matter may 
be dealt with in his absence. 


The notice to the member complained of shall state that he will have an opportunity of 
Suvmmuiig ceruence and calling witnesses in his defence at the mectiing and cl sxamining 
opposing witnesses, and the notice to him shall state that, if he fails to attend, the Board 
may, in his absence, suspend or cancel his membership. 


The member and any person complaining may be represented by counsel at the hearing 
of the complaint and the Board may cail in a solicitor or a counsel for assistarce and 
advice. 


The Board may cause notice of any order of cancellation or suspension to be published in 
the public press and the reason therefor. 


These regulations shall not limit the powers of the Board to apply sanctions for miscon- 
duct not specifically described. 


PROPOSED NEW ARCHITECTS ACT 
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(excerpts) 


BOARD 


10.-(1) Whe Registration Board of the Association is 


continued and, subject to the wrovisions of this 


Act and the requlations, shall govern the admission of 


pessons Lo the Association, the right of persons to 


continue as members of the Association and to engage in 


the practice of architecture in Ontario and the discipline 


of members, ana the Board shall consic€er the manner in 


which the members are discharging their professional 


responsibilities to the public. New. 


(2) Tne Board shall be composed of, 


(a) 


one member of the Association to be 
appointed by each university, college 
or other body in Ontario that is by 
law authorized to grant degrees in 
architecture and that establishes and 
maintains to the satisfaction of the 
Board a faculty, school or department 
of architecture, provided that in no 


event shall the number of such appointees 


exceed two and if there be more than two 
such universities, colleges or other 
bodies in Ontario then such universities, 
colleges or other bodics shall make their 
appointment in rotation as determined hy 
the Board and each member of the Board 
appointed under this clause shajJl hold 
office for a perioc of three years from 
the lst day of January following his 
apnointnent ; 


one person who is a barrister and solicitor 
of et Jeast ten years standing at the Par 
of Ontario to be appointed by tne Lieutenant 


BEG: Yoel 


Govern gerins COUNnETIPL SG Hola" erlice § fora 
period Cfo ihuee, Vears if Lom st nowt Cey Of 
January. .fol lowing,.bis appomntments 

(c) a member of the public at larae to be 
appointed by the Lieutenant Governor in 
Gomreyrl” Cot Wo Wi Ort ee On at aad tac eas 
Ehxrec. ours. fxrcm the: asta cdayroGg January 
following his appointment; 

(a) Live jeembers: to be elected An accorcance 
with the: by-laws to hold office for three 
Yeers' Erom the Ist day of January collowing 


theabe cléat tom: Iand 


(ec) the immediate past chairman of the Board 
CyeOriuer oO; It the imicdsate past 1cho i imon 


LM MoW ipower ols Glceurd*to thd Board, 
Rios 01970; Cs2 7,549 (1) fancnoede 


(3) Any member of the Board not otherwise disqualified 
% 

is eligible for ee een or re-election at the 
expiration of Nis term, but va member of the Council 
elected to the Board shall resign his seat on the Cua it 
hefore taking his seat on the Board, and a member of the 
Board, while in office, is not eligible for election to 
the Council. gRySAQ. hOlOneai2z7 fore C2)". : 

(4) An elected member of the Board who has served 
two consecutive three-year terms is not eligible for 
re-election at the next succeeding election unless 
immediately prior to the end of his second consecutive 
term he was the chairman or vice-chairman of the Board. 


(5) No elected member of the Board shall held office 


consecutively as a member of the Board for more than 


| 
‘ 


three three-year terms. 


(G) lio person shall be appointed orc elected to the 
Board unless he is a Canadian citizen and no person 
shall continue to hold such office if he pened to be 
a Canadjon citizen. New. 

(7) Every vacancy on the Bourd caused by the death, 
resignation 4p incapacity to act of any member of the 
gsoard, if such member was appointed under clause a of 
subseetion 2, shall be fiiled by the university, colleye 
or other body that appointed the dead, resigned or 
incapacitated member, and if such member was apnrointed 
denne clause b or c of subsection 2, shall be filled by 
the Lieutenant Governor in Council, and if such member 
was elected under clause d of subsection 2, shall be 
filled by an election held for that purpose and a member 
of the Board appointed or elected to fill such a vacancy 
shall hold office only until the expiration of the term 
of the member so dead, resigned or incapacitated. 
R.S.0.1970,c.27,s8.8(3),amended. 

(8) The administrative costs. and expenses incurred by 
the Board shall be borne and peid by the Council from 


the fundeiofsthe Association. —R.S.0.1970,¢.27,6s.12,part. 


amenced.. 


DISCIPLIN«' 
16.- (2) “NO "Gisciplinary action undorescehuonm bit ox 
18 shall bar Gakem wiiercs, 


(a) a#rcomplaine ofiddr oath wnas sian fal OC BL) 
Lie worrace of Une Scorocany ~Obetlig sean 
aml eecony thercat hast BCccn Scr vcor ong the 
member, pernit-holéer or Licensee whose 
conduct is heing investigated: 

(b) the member, permit-holder or Licensee whose 
conduct is being investigated has been served 
at least ten days before the date of the 
hearing with a notice of .the~tame,andy place 
of the hearing; and 


(c) the Board has held a hearing, Has heard : 
evidence of or on behalf of the complainant 
and, if the member, permit-holder or licensee 
whose conduct is being investigated appears 
at the hearing and so requests, has heard his 
evidence and any evidence on his behalf and 
has reached the decision that he is guilty... 
New. 


(2) Notwithstanding anything in Tne Statutory Powers 
Procedure Act, 197), hearings shail] be,heldsin camerar, 
but if the member, permit-holder or licensee whose conduct 
is being investigated recuests otherwise bya notice in 
writing delivered to the secretary of the Roard before 
the day fixed for the hearing, the Board may conduct the 
hearing in public or otherwise as it considers proper. 

(3) The findings of fact of the Board pursvant to 


a hearing sholl be based exclusively on cvidence admissible 


is 
r 
| 


or matters that may be noticed under sections 16 ane VG 
| 
OF Tm Staturory Powers Procedure Cty. ie i). 


(2) There shall be a complaints committee of the 


Assooclation whose members shall he appointed by the 


= 95 = 


Board but who shall not be members of the Board and the 
complaints conmittce shall, providing clausc a of 
subsection 1 is complied with, or may, if it sees fit, 
make preliminary investigations and give initial consideration 
to complaints regarding the professional conduct of members, 
permit-holders and licensees and shall make a recommendation 
to the Board in each case as to whether or not the case is 
a proper one for a hearing by the Board. | 

(5) Members of the Board holding a hearing shall not 
nave taken part before the hearing in any investigation of 
the subject-matter of the hearing and shall not communicate 
directly or indirectly in relation to the subject-matter 
of the hearing with any person or with any party or his 
representative other than as members of the Roard considering 
the referral of the matter to or from the complaints 
comnittee except upon notice to and opportunity for all 
parties to participate, but the Board may seek legal advice : 
from an adviser independent from the parties and in such 
case the nature of the advice shall be made known to the 
parties in order that they may make submissions as to the 
law. 

(G) No member of the Board shall participate ina 
Gecision of the Board pursuant to a hearing unless he 
was present throughout the hearing and heard the 
evidence and argument ef the parties and, except with 


the consent of the parties, no decision of the Board 
shall be given unless all members so present participate 


in the decision. 


(7) The oral evidence taken before the Bourd at a 
hearing shall be recorded tna, 16 so required, sco les 
or a transcript thereof shall be furnished upon the 
same Cerne aS) in the ouprence Couge. 

(8) The smenber, permit—-holder or licensce whose con- 
duct is being investigated and the Association and such 
other persons as the Board may specify are parties to 

: *% 
vroceedings before the Board under this section. 

(°C) At a hearing, the conplainant and the member, 
rermit-holder or licensee whose conduct is being investi- 
gated have the right to exauline che witnesses called by 
them respectively and to cross-examine the witnesses 
opposed in interest, including the deponent of an 
affidavit or statutory declaration submitted in evidence. 

(10) A member, permit-holder or licensee whose conduct 
is being investigated who is a party to a hearing shall 
be afforded an opportunity to examine before the hearing 
any written or documentary evidence that will be produced 
Or any report the contents of which will be given in 
evidence at the hearing. 

(11) Docunents and things put in evidence at the 
hearing shall, upon the request of the person who 
produced them, be released to him by the EKoard within 
a rcasonable time after the matter in issue has neon 


finally determined. 
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GL2) erie where otherwise provided, any notice, order, 
Gecision, reasons for @Gecision or other Gocument required 
by this Act to be served may be served personally or by 
registered mail addressed to tre person to whom notice is 
to be given at his latest address appeaxging in the records 
of the Association and, where rotice is served by registered 
mail, the service shall be deened to have been made on the 
fifth day after the day of mailing unless the person to 
whom notice is given establishes that he did not, acting 
in good faith, through absence, accident, illness or other 
cause beyond his control receive the notice until a later 


Gate. 


17. Where the Board, after a hearing, finds that a 
member, permit-holder or licensee is guilty of professional 
misconduct. or has obtained registration ws u merber or has 
peen issucd a permit or a licence by reeson of misrepre- 
sentation by such member, permit-holcer, licensee or a 
director of the licensee, the Board may hy order do one 
or more of the following: 


1. Reprimand such membu1, permit-holder or 
licensee. 
2. Suspend all the rights and nrivileqes 


aS a member, nermit-holder or Licensee 
of such member, permit-holder or licensee 


for such time as the Board directs in the 
order and direct that the reinstatement of 
such membership, permit or licence on the 
termination of the suspension be subject to 
such conditions, if any, as the DLoard 
considers proper. 


3. Cancel the membership, permit or licence of 
such member, pormit-holder or licensee and 
direct that the néme of such member, permit- 
holder or licensec be struck off the register. 


4. Direct that the order of the Board he 
pub lished’ inGdetai lo or Ain summary in* such 
manner or medium as the Board considers 
appropriate in any particular case. 


18. If a member or nermit-holder has been found 
pursventstomany!Actatorhamehtal )4 incempetcit or 
montLaljve ili4« ox) hast been? found! ofters cum angairy by tne 
Hoasd, incapable ot, endaoings Imotdne practice of axrchitec- 
ture by reason of age, physical or mental illness including 
uddiction Co sleonol or a (rug cr -anyeetne rm icauce thc 
Board may by order limit or suspend his richts and 
privileges as a member or permit-holder for such time 
and on such terms as it considers proper in the circum- 


stances. New. : ‘ 


20. Where it appears that disciplinory proceedings 
against a member were unwarranted, the Board may order 
that™’such costs al’ it Benevaers just be paid by the 
Association to the member whose conduct was the subject 


of the proceedings. New. 


ot OO 


2) oti) An applacant, menor, perviteholaar or Licennc¢ 
aqainst whom an order or decision has been mide by the 
Baore vrncer section il. 13, 14, 38, 17,. £8 or 19: may appsil 
from the order or decision to the Supreme Court in. accordance 
With the rules of court. 

(2) upon LNG wrabten request of uny person cntitled to 
appeal, the secretary of the Board shall furnish such person 
Withva certified: copy of ald) procecdings’,’ evidence, reports, 
orders and papers received as evidence in Gealing with and 
disposing of the matter complained of. 

(3) Where notice of an appeal is served under this sec- 
tion, the RPoard shall poverieieritrinic in the Supreme Court 
the record of the proceedings before it in which the decision 
or order appealed from was made, which, together with a 
transcript of the oral evidence before the Board, if it is 
not part of the record of the Board, shall constitute the 
record in the appeal. 

(4) An appeal under this section may he mace on questions 
of law or fact or both and the court may affirm or reverse 
the decision oer order of the Board or direct the Board to 
make any decision or order that the Board is authorized to 
make under ie nae and the court may substitute its opinion 
for that of the Board. 


(S) The court may nake such order as to the costs of the 


appeal) as the court considers proper. R.S.0,51970,¢7.27 5. 19(1) 


anended, 


ewe oe 
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22. Except where a membership, permit or licence is 
cancelled or suspended for incompetence constituting 
prokeseionol misconduct. a cance IM alton (Or tia ares 
dces not become effective until any appeal has been 
finally disposed. of or the right of appeal has terminated. 


RS. O.tov07C 27,8. 192) atenoed. 


23. Where a person's membership is cancelled pursuant 
CO. S.GCL sone pif nh Ge anay. stp yy eu nore, frequently ckhhayvsence 
in every twelve months, to he readmitted, and the Board 
after cue inquiry may readmit him as a membcr or refuse 
to, Dea dma hin’ bute Aye efiusestto ‘rendmitynwe tic Yoana 
shall give reasons in writing therefor if requested by 


the person refused readmission. New. 


24. Where the rights and privileges of a member are 
suspenaca for um deriniree or -inddfiniec: period, Ne way 
apply at any time to have his rights and Dav ELeCoes 
restored, and the Board after due inquiry may restore 
his rights and privileges as a member or refune to 
restoue HiserightseendnDr yi leGes mut of a Creiuses to 
restore his rights and privileges, the Board shall give 
reasons in writing therefor if requested by the member. 


New. 
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25. Upon the readmission of a pexyson as a member 
or upon the termination of the suspension of the rights 
and privileges of a member or vpon the reprivand of a 
member, the Loard may impoce upon him such terms and 


conditions as. it considers proper. New. 


REGUI AT TONS 
29.+(1) The hoard may make regulations, 


(a) respecting any matter ancillary to the 
provisions of this Act with regard to, 


(i) the admission and registration 
of mambors, 


(ia) the issuing and récalling of 
certificates of membership and 
seals, 


(iii) the keeping of registers of 
members, honorary members, 
associate meinbers, student 
associate members, retired 
members, permit-holdeys and 
licensecs, 


(iv) the issuing and recalling of 
permits, 


(v) the issuing and recalling of 
licences, 


(vi) the conduct and discipline of 
members, p2rmit--holders and 
licensees, 


(vii) the suspension and restoration of 
the rights and privileges of members, 
permit-holders und licensees, 


(viii) the cancellation of memberships, 
permits and licences, 


(ix) the resignation of members, and 


(x) the readmission of former members; 
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(b) respecting the classification and admission of 
honorary members, associate members, student 
associate members and retired mei>ers and respecting 
the rights, privileges and duties of» honorary 
membors, associate members, student associate 
members and xyetired nembers; 


(ce) Tes pect ing "COurNe sO) LUG Va ae Ole ety ic) 
and examinations for admission of members, the 
fees therefor, and exemptions from such courses 
Of Study; practocal Shai niGvdiiGeGxaninoauron os 


(a) preapect ing het 24 cmtngydyeakinia, staomeing 

and use by members, pormit-holders and 
lacenceas of plens, sketenes, drawings, 
SpocrvF ical 16ns ranGune yOuUEMpECci eon Dy 
members, permit=holdcrs or liccnsces: 


(ce) preseribing the fees to be paid on acimission 
Hnad Youagmiss ton Of Mombers to the Associations 


(2) "derining “orotess onal misconducre nar. ie 
purcpose of this J/.ct_and the regulations; 


(q) ‘prescribing the cotent to which Ge, penetic ial 
Ovunercnin Of CNG, SharcsS Of COLlDpor tt roloemusT 
be held by members in order that licences may be 
issued to and retained by corporations; 


(h) prescribing the fees to be paid on applications 
for permits and licences; 


(i) prescribing forms for the purposes of this 
Act. and. prow.d inqeatoer thea jase; 


(j) for the election of a chairman and v:.ce- 
chairman and the appointment of a secretary 
and such other officers of the Board as it 
desires and for orencribind teow ites: ane 
respecting the holding and conduct of meetings of the 
Board and for fixing,the quorum, ofthe Board; 


(kK) qenerally for the carrying out of the functions 
Of the Boardas 9Jt.-5 JO.) 97 0, ceeiaise DO) i emendeds 


(2) No regulation is effective until, 
(a) it has been submitted to the members of the 


Association for approval by means of a mailed 
secret ballot returnable within thirty days 
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after the mailing thereof and it has heen 
aprroved by a majority of those voting within 
such time; and 


(b) at has been approved by the Lieutenarit Governor 
ingConned) sankews 


COVE SOr eM LIchs 

30.-(1) Ihe Board shall prepare and pulolish from. time 
to tine a code of ethics containing standards of pro~ 
fessional conduct designed for the protection of the 
public, which standards members, licensees and pernit— 
holders must subscribe to and follow in the practice of 
architecture. 

(2)Copies of the code of ethics shall be sent to the 
mombeors, licensees and nornmit-holders and chad) he avail- 
able free of charge to members of the public who apply 


therefor. New. 
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THE ONTARIO ASSOCIATION OF ARCHITECTS, PROPOSED NEW REGULATIONS (excerpts) 


Professional Misconduct 


20. For the purposes of the Act and the regulations, “professional, 


nisconduct" means, 
(a) gross negligence; 


(b) infamous, disgraceful or 
: IMNproper COncuct win a 
professional respect, 
ancluding any’ violation 
of the code of ethics 
prepared and published 
by the Board pursuant 
to section 30 of the Act; 


(c) incompetence; 


(ad) conviction of a serious 
Criminal OLLonce by ancourt 
of competent jurisdiction; 


(e) breach of any provision of 
the Act or this Regulation. 


21. For the purposes of section 20, 


(a) “gross negligence" means any 
act or omissj.on in engaqing 
in the practice of architecture 
that shows a vecklcss, or 
deliberate disregard of or 
indifSerenca to the rights or 
safety of otharg; 

_ adequate knowledqe of, or 
continucd neglect or failure 
to Ornereise pithetordmnery 
skills of ‘an architect; 


(c) "serious criminal offence" 
means, 


(i) any act committed in Canada 
that is punishable on indict= 
ment under the Criminal Code 
(Canada), and 
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(4i) any act that if committed in 
Canada would be punishable on 
indictment under the Criminal 
Code (Canada), 


but does not include any 

political offence committed . 
outside Canada or any offence purty 
that does not affect the 

fitness of an architect to 

practise his profession, 


Firm Practice 


22.-(1) In this section, “firm" means, 


(a) a partnership in which 
a member or licensee is 
a partner and engages in 
the practice of architecture: 
: or 


(b) a corporation that is a 
licensee. 

(2) A member or licensee shall not engage in the practice of 
wrchitecture in Dartnership with a person who is not a memb2r or 
Nicensee axeept where, 

8 

(a) such person is a member or 
licensee of the Association 
o£ Professional Engineers 
of Ontario or an approved 
allied profession: 

(b) the partnership's architec- 
tural services are performed 


under the responsibility and 
supervision of the member, 


(3) A member or licensce shall not continue to engage in the 
practice of architecture in partnership with a person whose membership 
or licence has been cancelled or whose membership or licence is under 


Suspension. 
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APPENDIX VII - SPECIMEN MEMORANDUM TO O.A.A. MEMBERSHIP 


A complaint of misconduct was made against Richard Peter 
G. Pennington and Robert J. Posliff, both members of the 
Ontario Association of Architects, by affidavit of Brian 
Parks, the Executive Director of the Association, sworn 
on the 10th day of June, 1977. The affidavit contains 
four charges of misconduct as follows: 


"(a) 


(b) 


(c) 


As members of the Ontario Association of Architects 
copied the work of another member, contrary to 
Section 54 of the Regulations of the Registration 
Board of the Ontario Association of Architects passed 
pursuant to the provisions of The Architects Act, 
Reo... 1970, Ciige2es 


As members of the Ontario Association of Architects 
passed off the work of another member as their own, 
contrary to Section 54 of the Ontario Association of 
Architects passed pursuant to the provisions of The 
BrchvecoesvAct™ Reo7O0.F 19/02" Ch. 27. 


As members of the Ontario Association of Architects 
copied the drawings of another member, contrary to 
Section 69 of the Regulations of the Registration Board 
of the Ontario Association of Architects passed 
pursuant to the provisions of The Archtiects Act, 
R.S.001970, Ch i27: 
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(d) As members of the Ontario Association of Architects 
passed off the drawings of another member as their 
own, contrary to Section 69 of the Regulations of the 
Registration Board of the Ontario Association of 
Architects passed pursuant to the provisions of The 
Architects Act..8.5.0. 1970, Ch. 27. 


At the hearing, Mr, Parks was called as a witness and gave 
evidence as to the proceedings which took place with respect 
to this matter before the Professional Conduct Committee of 
the Association. Messrs, Pennington and Posliff attended 
before that Committee voluntarily and provided information 
to it concerning the matter in question. 


Following those proceedings, the present disciplinary pro- 
ceedings were instituted by Mr. Parks, in his capacity as 
Executive Director, swearing the above mentioned affidavit 

of complaint which was then filed pursuant to Regulation 62 
with himself in his capacity as Secretary of the Registration 
Board. A Notice of Hearing together with a copy of the 
complaint was then delivered to Messrs. Pennington and 
Posliff and to each of the members of the Board pursuant to 
Regulation 63. 


Following the conclusion of the evidence for the complainant, 
Mr, Fleming on behalf of the two members charged made a motion 
for dismissal of the complaint on the ground that the complaint 
was not made in accordance with the regulations in that 

Mr. Parks being the Secretary of the Board ought not to have 
sworn and filed the complaint in his capacity as Executive 
Director of the Association. As the Board understands 

Mr. Fleming's argument, it was that the procedure adopted 

in initiating the complaint had the appearance of impropriety 
because of the dual capacities in which Mr, Parks acted. 

Mr. Fleming contended that the effect of what was done de- 
prived the Board of jurisdiction to hear this matter. 


The Board concludes that there was no breach of the regu- 
lations or of The Architects Act by the procedure followed 

by Mr. Parks and that the Board's jurisdiction to hear this 
matter has not been affected by the procedure adopted. The 
Board concludes that Mr. Parks was entitled to file the 
complaint as a person coming within the definition of "anyone" 
in section 13 of the Act, 


The procedures followed by the Council in placing these 
charges of misconduct before this Board for hearing were 
established several years ago. While it is correct that 
Mr. Parks occupies the office of Secretary of the Board, 
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on disciplinary matters he performs no function as Secretary 
except to convene a meeting of the Board. Under the practice 
adopted and followed in this case, members of the Board 
receive no information concerning the matter prior to the 
hearing except the Notice of Hearing and the sworn complaint. 
Mr. Parks of course does not participate in any way in the 
Board's deliberations. 


It appears to the Board that as a practical matter, it is 
appropriate that in disciplinary proceedings Mr, Parks be 
the formal complainant. In doing so, he is merely carrying 
out the instructions of the Council of the Association. 
Without any personal interest in the proceedings, he is 
able to avoid the type of recrimination which a member such 
as a member of the Professional Conduct Committee might be 
exposed to should such member be the complainant. 


With the agreement of counsel, the Board reserved its 
decision on Mr. Fleming's motion. For the reasons set 
forth above, the Board dismisses the motion. 


The evidence is that the architectural firm of Sheldon D. Rosen, 
Architects and Planners has’ been retained to provide archi- 
tectural control criteria for the subdivision development 

for residential dwellings of a tract of land at Heart Lake, 
Brampton, known as Villages of Heart Lake. Various members 

of the firm (hereinafter called "SDR'') also sat from time 

to time as the architectural member of the Architectural Control 
Committee, which together with a member of the Brampton 
Planning Department and a member of the subdivider, passed 

on the architectural design of all buildings to be erected 
within the subdivision. 


Finally, SDR had itself been retained by some builders to 
design semi-detached houses to be constructed on various 
locations within the subdivision including The Hilwood Group 
for whom drawings marked on this hearing as Exhibit 8 were 
prepared, 


On October 19, 1976, following an initial contact on October 
17, b¥976} cSheldon-PacRosen ydthefprincipalsof sSDRJeand his 
associate, David Wooldridge, both members of the Association, 
Met with one Marrisse, the President of a building company 
then known as 34189 Ontario Limited and subsequently renamed 
The Oster Lane Group, to discuss an engagement for the design 
of semi-detached houses for a number of lots owned by The 
Oster Lane Group in phase 3 of the Heart Lake Villages sub- 
division. The evidence is contradictory as to which of the 
parties first approached the other. Nevertheless, following 
some negotiations, Marrisse decided not to retain the SDR 
firm. 
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Marrisse testified that prior to his meeting with SDR, he 
had already been negotiating with the firm of Pennington 
and Posliff Architects and following his discussion with 
SDR, decided to retain the Pennington Posliff firm with 
respect to the project. He had worked with that firm on 
prior occasions. 


Marrisse brought in to Pennington and Posliff a set of the 
drawings, Exhibit 8, which had been prepared for The 
Hilwood Group by SDR, He testified that the drawings 
probably came into his possession through a masonry 
company with which he was associated which was doing con- 
struction work in the Heart Lake development. He told 
Pennington that he wanted houses of the same design because 
they apparently were selling well. 


Pennington testified that Marrisse brought in SDR plans and 
said he wanted plans for semi-detached houses like them. 
Pennington told him he should then engage SDR but got the 
impression that Marrisse was not prepared to do so. Accor- 
dingly, Pennington agreed that his firm would take the matter 
on. He told Marrisse he would have to change the drawings. 
He said he told Marrisse that plans prepared by his office 
could be similar but could not be the same as SDR's drawings, 
He testified it was a matter of judgement on his part as to 
how much the drawings had to be changed in order not to 
violate the work of SDR. 


Pennington gave the SDR plans to his senior draftsman, 

John Roach, and instructed him as to changes to be made in 
order to both satisfy the client and not violate the SDR 
drawings. He described the SDR floor plan as a very standard 
type of floor plan and went on to describe to the Board the 
changes from the SDR plans which were made by Roach under 

his direction. 


Posliff was also involved in the preparation of the plans 

for The Oster Lane Group and from time to time provided Roach 
with instructions as to changes to be made. While it was 
claimed that during the course of the preparation of the 
plans many sketches had been prepared, only two sketches were 
produced at the hearing. Neither appeared to have much to do 
with the plans in issue. Furthermore, there was no evidence 
of Roach being supplied with anything more than the SDR 
drawings when he commenced the work. 


A copy of the drawings produced by Pennington and Posliff 
(Exhibit 6) were received by Rosen on January 28, 1977, 
apparently in his capacity as a member of the Architectural 
Control Committee, He immediately telephoned Posliff and 
accused him of copying SDR drawings. Posliff denied the 
allegation, 
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The evidence of John Roach was that he had been an archi- 
tectural draftsman for 14 years and had been in the employ 
of the Pennington firm for 1l years. He said that the 
drawings, Exhibit 6, had been prepared by him as draftsman 
with input from Posliff. He said he was given a copy of 
SDR's drawings, Exhibit 8, which he used for general sheet layout 
and basic plan layout. He said that he cut out the Rosen 
floor plans and sections and arranged them on his drafting 
board according to his paper size. (It is to be noted that 
on Exhibit 10, a mounted copy of Exhibit 6(e), the sections 
are shown at the top of the sheet and the floor plans at the 
bottom of the sheet, whereas in Exhibit 9, a mounted copy 
of drawing) 6 .of Exhibity$,;. the) position as reversed)’. 9 He 
testified that he made a light line layout of the exterior 
and interior walls of each diagram. He agreed that to that 
extent, Exhibit 10 was traced from Exhibit 9, that Exhibit 
6(b) was traced from Exhibit 8 drawing 12, and that Exhibit 
6(d) was traced from Exhibit 8 drawing 9. He also agreed 
that the dimensions used by him came from the SDR drawings, 
although he claimed it was coincidence that many dimension 
lines were in the same location on his drawings. Finally, 
he admitted copying with insignificant changes substantial 
portions of the general notes on Exhibit 8. 


Both Pennington and Posliff denied knowing that Roach had 
traced the SDR drawings and denied ordering him to do so, 
although both admitted they were fully aware that he was 

using the SDR drawings as a model for his work. 


Evidence was led on behalf of the complainant of the appearance 
of ghost lines on some of the Pennington and Posliff drawings 
in the same position as existing lines on the SDR drawings. 
Ghosting was described as the incomplete erasure of lines on 

a drawing. Errors on the SDR drawings were also carried 
forward onto the Pennington and Posliff drawings. 


Significant evidence was given by Ralph M. Goldman, a member 
of the Association, who identified two sets of drawings, 
Exhibits 16 and 17, which had been prepared by his firm a 
considerable time before the preparation of the SDR drawings. 
The drawings, Exhibit 17, had in fact been prepared for 

The Hilwood Group for a project in Mississauga. Goldman 
testified that Exhibits 16 and 17 had been conceived by 

him and developed over a number of years. He described 
Exhibit 17 as very standard plans, of a kind which he sees 
all the time. In making a design comparison of his plans 
with those of SDR and Pennington and Posliff with respect 

to one particular building, he testified that his plans 

had no similarity in elevations but that the ground floor 
plan of the SDR drawing was more similar to his than to the 


se Ga Be 


Pennington and Posliff plan, and the basement plan was very 
Similar in all cases. The SDR upper floor plan was more 
similar to the Pennington and Posliff plan than to his. 


Both Wooldridge and Rosen testified that Exhibit 8 had been 
specifically prepared from design and other parameters 
provided by The Hilwood Group and also reflected modi- 
fications made at the request of the client from time to 
time. Specifically, Rosen testified that the drawings were 
the result of the skill and ingenuity of his firm developed 
over the years and that the only material used in the 
preparation of the drawings was material owned by his firm 
or in which he had copyright. Woolridge claimed authorship 
for the notes which he testified had been developed by him 
over the years. Finally, both denied obtaining any assis- 
tance from Goldman's drawings, Exhibits 16 and 17, although 
neither denied the possibility of having seen those drawings 
before preparing Exhibit 8. 


It is the finding of the Board that Pennington and Posliff, 
through their senior draftsman, Roach, did copy substantial 
portions of the SDR drawings, Exhibit 8. It is the Board's 
opinion that whether or not Pennington and Posliff were 
aware that portions of the drawings were traced, they were 
certainly aware and it was their intention that the drawings 
were to be copied with changes afterwards being made which 
in their opinion differentiated fhem from Exhibit 8. 


The Board doubts Rosen's claim that the original architectural 
design of the plans in question came solely from his office. 
The design is a common type and at least one other architect, 
Goldman, had developed essentially the same floor plan several 
years earlier for The Hilwood Group, the same client for whom 
Mr, Rosen claimed he originated the same concept. However, 
the Board is satisfied that in preparing Exhibit 8, the SDR 
firm did exercise mental effort, labour and skill to 

develop the compilation evidenced by Exhibit 8. 


Notwithstanding the fact that similar plans of this type had 
been in existence for many years prior to the preparation of 
Exhibit 8, and notwithstanding the design criteria established 
by SDR for the Architectural Control Committee which severely 
limited architectural freedom, the Board is satisfied on the 
eyidence that Pennington and Posliff did not rely upon a 
common source of information for preparation of Exhibit 6 but 
instead merely copied Exhibit 8, making only as many changes 
as they thought necessary to avoid a breach of Regulation 54. 
Howeyer, it is the Board's decision that Exhibit 6 is in 
substantial respects a copy of Exhibit 8. 
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The Board therefore finds that Messrs. Pennington and 
Posliff are guilty of the charge contained in paragraph 5(a) 
of the complaint. 


Having found that Messrs. Pennington and Posliff in pre- 
paring Exhibit 6 substantially copied Exhibit 8, the work 

of SDR, and having placed their seal on Exhibit 6 and 
circulated it, the Board is driven to the inescapable con- 
clusion that in doing so, they passed off the work of SDR 

as their own notwithstanding the changes which they effected 
to Exhibit 6. The Board therefore finds Messrs. Pennington 
and Posliff guilty on the charge outlined in paragraph 5(b) 
of the complaint. 


Counsel for the complainant advised the Board that charges 
5(c) and 5(d) were included in the complaint to cover the 
possibility of the Board deciding that "work'' in Regulation 
54 did not include the preparation of architectural plans. 
In view of the Board's decision that architectural plans 
such as Exhibit 8 are included within the definition of 
"work" in Regulation 54, the charges contained in para- 
graphs 5(c) and 5(d) of the complaint are hereby dismissed. 


REASONS CONCERNING PENALTY 


This is the first occasion upon which a complaint has 

been heard by the Board concerning a breach of Regulation 54. 
The Board considers the copying of a member of another 
member's work to be a matter of serious concern, while at 

the same time, it recognizes that in each case the seriousness 
of the offence must be weighed against the extent of the 
copying which occurred and the nature of the work copied. 


While the Board found the members guilty of two breaches 
of Regulation 54, a penalty in itself, the Board does not 
consider the facts of this case justify the more serious 
penalty of suspension or cancellation,nor would the public 
interest be served thereby. 


The Board, however, orders that a copy of its Reasons for 
Decision and the Reasons concerning Penalty be provided 
to fhe: membeushinaas the Association upon this decision 
becoming final. 1°53 
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APPENDIX VIII - INTERIM REPORTS OF COLLEGE OF PHYSICIANS 
| AND SURGEONS OF ONTARIO 


(excerpts) 


INTERIM REPORT, February, 1977 (excerpts) 





Tha Collecgeral Physicians 
and Scqoons of Ontano 


REGISTRATION 
armen y e@erey Lore 


at Decernber 31. 1976 


NUMBER OF MEMBERS 
ON THE REGISTER 


weamber31,1971... 12,558 
rember 31, 1972 13.340 
-comber 31, 1973 12.942 
wcember 31,1974  . 14,472 
mcamber 31. 1975 14.951 
oucember 31,1976 .....16,461 


Table | REGISTRATIONS IN ONTARIO 1971-1976 


Graduates from Gradhiates trom Graciatos trom Graiates tram Lit wroneed without 

Canaan UK Australia Universities 10 Othe Pieavirngy teat the 

Universities NZ SA USA Vhs ytteeey Mit benim, 
500 203 20 229 
523 227 20 264 
529 Wer 22 167 
Sig 192 is 164 
513 193 14 116 
552 167 25 139 


REGISTRATIONS BY SOURCE OF MEDICAL EOUC 


Table iT Aust oN Z S A 
Ontano Otner Provinces UK and Ireland andUSA , Other Countries 
GP Go Lon i ; Sie 


Year GP Spec GP Spee 


VOT Cees oOo 2 161 45 
VOF2200...4P S49 i 174 40 
1973 4 £385 j 129 43 
VOT Bi. seine SOO f) 151 43 
1975 : 348 d 164 32 
1976. ae AAT 50 


Tes, > F 











Table IV 


Table V 


Year 


1976 New 


Registrations 
Renewals ....... 


TOTAUG TA eer 
Resignations 


TOTAL 


POLICY RE; 





. 
Table II ERASURES 
OEATH RETIREMENT FOR DUES °' FOR CAUSE 
In Ontario Out of Ontario 
Year GP Spec GP Spec GP Spec GP Spec GP Spec 


8) 


GAIN OR LOSS 


New 


Reaistratians 


952 
1024 
895 
874 
836 
873 


REGISTRATIONS ON TH 


Acadernic 
Licence 


66 
179 


245 
195 


50 


Temporary 
Licence 


(oS 
Net gain 
Erasures iss; 


301 730 
Sakz 782 
368 ' §92 
410 540 
415 479 
436 510 


SPECIAL REGISTER 


Classification 


Public 
Sernice 
Licence 


seniced 
Area 
Licence 


Hospital 
Practice 
Licence 


Specihed 
licence 


20 14 1 Mo 


65 124 51 


85 138 66 
11 13 11 


70 


ne cD 


74 125 55 





DISCIPLINE PROCEEDINGS, p. 5 


The Council clarified its intent with respect to three areas in 

respect to discipline committee proceedings 

(1) The Discipline Committee will be scheduled on an as- 
sizes basis, with week-long meetings in the first week of 
February. April, June, October and December of each 
year, with additional sittings to be arranged as required. 

(2) The College made a statement of policy that no agree- 
ments with r3spect to plea bargaining in cases before 
the Discipline Committee will be considered by the Col- 


lege 


(3) The College will publish the names of all physicians 
found guilty of professional misconduct by the Disci- 
pline Commutaa unless a specific direction to the con- 
trary 11. an individual case 1s given by the Discipline Com- 
mittee at the time of determination of the penalty. 








- 115 - 


Complaints Committee Activities, p. 5 


tis now eighteen man's snce the promulgation of the Health 
Disciplines Act and preliminary assessment of the impact of 
this Act on the Complaints Committee may now be attempted 
There 1s nO question that there has been a significant in- 
Crease in the nurniber of Cucipiaints and inquiries being re- 
ceived by the College Evidence of this may be seen in 1975 
there were 68 complaints that were considered by the Com- 
plaints Committee. subsequent to July, 1975, while in the 
first ten months of 19776 there were 234 Of these. 162 cases 
(69%) were dismissed, 45 cases (1S %) were dismissed with 
admonishment, caution, warning 0” suggestion, 19 cases 


(8%) were referred to Discipline, 4 cases (2%) were referred: 


elsewhere, and 4 cases (2%) were deterred 


The Health Disc lines Board, up until November 12, 1976 
yad had 79 cases reterred for consideration of complaints 
dismissed by the Commitiee Of the 42 cases on which a 
decision has. been received by the College. the Board con- 
“rmed the decision of the Complaints Committee in 34 cases 
(81%), while 8 cases (19%) were referred back to the College 
‘os further curisiderd tori 

(Of these cases, tre original motion was reaffirmed in 4, one 
vas referred to the Executive Committee, one to the Discipline 
und two were deferred pending the receipt of further informa- 
ton 

Certain grounds tor complaint tend to recur, and among 
those most frequently received are 

— Concernedwith breaches of confidentiality with special 

refererce to a marriage counselling situation. When 
both spouses attend a physician for such counselling, 
one or other may cease to attend. At a later date, if 
separation or divorce proceedings are instituted. the 
goc‘or may be asked for a medical report by the solicitor 
of the < pouse who has continued as his patient. Should 
he, in tus report. provide information he had obtained 
when the other spouse attended him as a patient, it ts 
almost sure to result in a complaint being lodged with 
the Sollege Under ayeh circumstances, it is suggested 
ae :.) coro be provided without the written con- 
serit of soth spouses 

-- Lack of adequate explanation of a proposed method of 
treatment, the results to be anticipated, and the expect- 
wU puigd vi GisdUIILy 

-- Lack of communication between doctor and patient, or 
patient s family, regarding a patient's progress, espe- 
Cially in Cases not progressing favourably. 

— Failure on the part of the physician and/or members of 
his office staft. to provide an appropriate, courteous 
explanation for delayed or cancelled appointments, de- 
lay in provision of medical reports, and providing sum- 
mares or transcripts of a patient's records to another 

physician 

-- Failure to respond in a reasonable time to a lawyer's 
iequesi lura meuico-legal report on behalf of a patient. 

— Failure to provide in a reasonable time, reports required 
by the Vvorkmen’s Compensation Board 


— Failure to notify a patient, in advance of the treatment 
being rendered, of the amount of the fee to be charged 
inexcess of theO M A Schedule of Fees. 

— Failure to notify patients of a doctor's policy regarding 
his charges for missed appointments and then charging 
for such a missed appointment. 

— Problems relating to group practices, either in partner- 
ship. expense-sharing arrangements. or assistantships, 
when one or more members elect to leave such a group. 
in which specific written agreements have not initially 
been drawn up with regard to financial matters and own- 
ership of patients’ records 

Tiwcse ate sume ot the problems trequently brought to the 

“Venton of the College and it may be seen that most of them 
i volve a failure in comrnunication. 


Traditionally, the College has not acted in the role of media- 
tor between disputants. It may be noted. however. that of the 
304 comp aints received between January 1, 1976 and No- 
vember 12 1976, 102 cases(40%) were resolved within the 
Complaints Department and 148 cases (60%) had to be re- 
viewed by the Committee In addition. 237 communications 
were received and labelled as inquiries, many of which mignt 
have becorie complaints unless the College had been able 10 
provide ase tisfactory explanation. 

The role of the Complaints or Mediation Committees of loc us! 
Academies of Medicine and Clinical Societies was discuss 
at a special meeting of the Ontario Medical Association at it. 
annual meeting in the Spring of 197€ The College teels that 
many complaints may best be dealt with at the local level, but 
it must be stated that is is not possibl2 for a complaint. orce 
brought to the attention of the College tobe referred back toa 
local society. On the other hand. if a Clinical Society or Acade- 
my of Medicine feels that it is unable to resolve a proolem. itis 
quite proper for it to refer it to the College for appropriate 
investigation 


CARDIOPULMONARY RESUSCITATION 
The College has endorsed and encouraged the establishment 
and promotion of a training and certification program in Cara: 
Opulmonary resuscitation by the Ontario Heart Foundation 
and the Ontario Medica! Association Having received and 
reviewed the report and recommendations of the OHF-OMA 
Joint Committee, the Committee on Special Procedures also 
recommended. and the Courci! approved. basic life support 
cardiopulmonary resuscitation as a firs: aid procedure Individ- 
uals performing basic life support procedures. will therefore. 
not be engaged in the practice of medicine under the provi- 
sions of Section 52 of the Health Discigilines Act. 1974 

Basic life support includes the recognition of an airway ob- 
struction, respiratory arrest and Cardiac arrest. the opening 
and maintaining of a patent airway. 3nd providing antificial 
circulation by means of external cardiac compression Basic 
life support does not include the use of intravenous fluids. 
drugs. and defibrillation 
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Report of the Discipline Committee, p. 7 


1.Dr YatTung Tse 

Dr Tse was charged with professional misconduct in that it 
was alleged that inthe years 1974 and 1975 ora part thereof, 
ho raterrad a number of patents to ABKO Medical Laborato- 
nes Liruted in return for which he accepted money and/or 
other valuable consideration which was paid by the laboratory, 
all of which, having regard to all the circumstances existing 
herein. constituted professional misconduct. 

Dr Tse cttended, represented by counsel and pleaded not 
guilty 

liv this Case, a Statement of Facts as agreed upon was pre- 
sented by counsel in which Dr Tse admitted referring patients 
to the laboratory during the period in question, he admitted 
that his referrals enabled the laboratory to bill OHIP in 1974 
about $20. 000 OO andin the first 9 months of 1975 alittlein 
excess of $13,000 00. Dr. Tse also admitted that in April 
1y/4 ABKC paid to him by cheque the sum of $1,000.00 
and that in the year 1975 ABKO paid on his behalf a gar- 
dening bill of $76 OO with respect to the residence of his 
alleged former wife. that ABKO paid to Surgo Surgical Sup- 
ply $91 90, that the lab paid to Sands Pharmaceuticals 
the sum of $57 5C, that the lab paid to Anca Laboratories 
*180 OO. that the lab paid to The Maritime Life Assurance 
Company 3 premium payment of $376.29. that the lab 
paid to Star Fuels the sum of $1,525.79 with respect to 
fuel oil deliwered to an apartment building at 122 Dowling 
Avenue, Turunto, which was owned by a company in which 
Or Tse was a principal shareholder, and that all of these 
cheques were recorded in the books of the lab under a sec- 
tion entitled “Advertising and Promotion Expenses’. The 
bookkeeper of the lab, who was called as a witness for the 
College. testified that the lab credited to the account of Dr. 
Tse 15% of whatever revenue his patients generated to the 
lab for each month and that Dr. Tse was well aware of 
these credits 

Wi Geience, Ur. ise siated that in April of 1974 he had paid 
to the lab the sum of $1,700 OO. On cross-examination, his 
evidence was not clear as to whether this $1.700 OO pay- 
ment was in repayment of two cheques paid by the lab to him 
in 1973, one being for $1,000.00 and the other being for 
»/ UU UU, OF winetner tnis was repayment of $ 1,000.00 that 
the lab had paid to him earlier in 1974 plus $700.00 for 
medical supplies that the lab had acquired on Dr. Tse’s behalf 
or whether this cheque represented a payment on a condomin- 
ium project that the principals of the lab were endeavouring to 
develop In general. Dr Tse’s evidence on cross-examination 
was very evasive and he endeavoured to show that all of the 
monies that had been paid on his behalf had in fact been 
‘repaid to the laboratory and indeed there was evidence to the 
effect that in March of this year, Dr. Tse had qiven a cheque to 
the lab and the company in which he had an interest had alsc 
given a cheque to the lab. which mathematically would bal- 
ance all payments that the laboratory had theretofore made on 


Dr Tse's behalf These latter payrnents upon examination 
however were indeed suspect and 1: appeared as though Dr 
Tse was endeavouring to put himself back in good standing by 
the delivery over of those cheques 

In substance. Dr. Tse took the position that all payments 
that the lab had made on his behalf were in the nature of a 
loan. that he was hardpressed for money at the time and that 
Mr. Abersek of the lab had agreed to make these payments on 
Dr Tse’s behalf. It transpired on cross-examination however 
that there was no evidence of a loan. aside from Dr Tse’s 
statements which were not corroborated by any other witness 
and the transaction had none of the earmarks of a loan inas- 
much as there was no promissory ote. no agreement that 
interest should be paid, no acknowledgement in writing of the 
loan of any kind, nor any correspondence from one party to the 
other confirming the transaction as being a loan In the cir- 
cumstances, the Cornmittee deliberated and determined that 
the monies that had been paid on Dr _Tse's behalf were indeed 
as the result of credits that he had built up in the laboratory by 
reason of having referred patients to it and that these credits 
were utilized by him to his own advantage Inthe opinion of the 
Committee. this constituted profess onal misconduct and the 
Committee found Dr 1se guilty of prcifessional misconduct 

After hearing representations with respect to penalty trom 
respective counsel, the Committee: further deliberated and 
directed that Dr. Tse ve suspended trom the Heyistet ul wie 
College tor a period of six months. Dr. Tse has filed an appeal 


2. Dr Jaroslav Vanek 

Dr Variek was charged with professional misconduct in that 
it was alleged that in the years 1974 and 1975 or a part 
thereof. he referred a number of patients to ABKO Medical 
Laboratones Limited in return for which he accepted money, 
and/or furniture which was paid by ABKO Medical Laborato: 
ries Limited. all of which having regard to all the circumstances 
existing herein COMSUiULED PiViESsiOrial MuSCONdUCl 

Dr Vanek appeared, represented by counsel and pleaded 
not guilty 

The evidence presented indicated that in the month of De- 
cember 1975, Dr. Vanek had ordered a dining room table 
trom the Art Shoppe which cost $1,149.75, of which 
$200.00 was paid by way of a creque of ABKO Medical 
Laboratories Limited dated December 4. 1975. the balance 
of $949 75 being paid by way of a cheque of ABKO Medical 
Laboratories Limited dated December 15. 1975 The book- 
keeper in her evidence stated that in the first 9 months of the 
year 1975, Dr Vanek had referred patients to the laboratory 
which generated a total of $4.662 OO in revenue to the lab. of 
which Or. Vanek was credited with a commission of 15% 

In defence. Dr. Vanek stated that he first met Mr Abersek 
whois one of the pr:inc.pals of the laboratory, inJuiy 1975 aia 
that as a result of this meeting he began referring patients to 
the lab for tests. Dr. Vanek further stated that around mid- 
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November or early December 1975 in one of his conversa- 
tions with Me Abersek. he mentioned the high costs of every- 
thing and apparently the conversation moved to the point 
where Dr Vanek had mentioned that he had seen a dining 
rout table that he liked to purchase and furnish in his new 
li ore but that he had been unable to afford it. Thereupon Mr. 
Abersek indicated that he would help out Dr..Vanek and ac- 
cording to Dr Vanek, Mr Abersek indicated that he could go 
ahead and purchase the table and that the lab would pay for it 
and that De Vanek could repay the lab in a couple of months. 
lr fuct, shortly after the newspaper story about the laboratory, 
it eens that Dr Vanek, according to hts evidence, scrambled 
und was able to assemble enough money, mainly from his 
w fe s bank account, to repay to the lab the money which it had 
paid to the Art Shoppe for the purchase of the dining room 
taple 

In erace-examination. Or Vanek however admitted that 
a:.ide from his statement that this transaction was a loan, there 
was nothing else to support a loan, namely, no promissory 
note, nordte of interest charged on the loan, no acknowledge- 
mont of theloan, no letter from either party confirming that this 
transachon was a loan, and in the circumstances. including 
the fact that Dr Vanek hurried to repay to the lab the monies 
w uch it had earlier paid after the newspaper story had broken 
out. the Committee decided that the transaction was such that 
it did not fall within a loan but instead, it was a payment made 
by thelabon Dr Vanek's behalf out of a credit that he had built 
up) at the laboratory by reason of having referred to it a number 
of patients for tests over the past few months. Accordingly. Dr. 
Vanek was found guilty and directed to be reprimanded. 


3. Dr 

Dr attended before the Discipline Commit- 
tee of the College of Physicians and Surgeons of Ontario on 
June 23, 1976 represented by counsel, charged with profes- 
sional misconduct for F aving failed to maintain the standard of 
practice of the profession in connection with his performing 
cicumcision procedures ON a young patient. The evidence 
indicated that Dr _ had attempted the circum- 
Ci10n firstly using a circumcision clamp. which procedure 
fa led due to the fornation of excessive scar tissue at the 
cucumcision site with resulting phimosis. A second procedure 
w3s undertaken using the plastibell method and this proce- 
if. ‘ged fu Spparentiy the same reasons as the first proce- 
dure performed by Dr The witnesses for the 
College included the child's mother and the urologist who was 
fir ally successful in completing the circumcision procedure 
properly Inthe view of the Discipline Committee. the evidence 
presented on behalf of the College was not sufficient to estab- 
lish tye charge of professional misconduct and accordingly the 
cl arge was dismissed. 


Dr _.. . Was Charged with professional miscon- 
GUCt IN that im or about the month of November 1975. while 
having a patent under his care he pressured her into revealing 
to her husband an extra-manital affair and in so doing failed to 


maintain the standard of practice of the profession, contrary to 
the applicable regulation 

ee eat attended by counsel and pleaded not 
guilty to the charqe 

Essentially, there was not any real dispute as to the relevant 
facts herein It appeared that Dr had been 
treating the husband of the complainant about twice a week 
for about a one year period for psychotherapy and during the 
cource ofthattreatment Dr decidecditwe: td 
be helpful if the patient's wife received psychiatric counsel! 
ling An appointment was therefore rnade for the wife. the 
complainant, to attend at Or otfice for the 
purpose of recommend rig to her an independent psychothe:r 
apist and it was during the course of this visit that the wite 
indicatedtoDr..... that she had been engaged in 
an extra-marital relationship but that she did not wish this 
infermetion to be passed on to her husband 

Subsequently, Dr. invited the wife to at: 
tend at his office for further discussion and it was on t! 
second atteridance that he expressed his opinion that the 
problems which the couple were having might be better te 
solved if the wife told her husband of her extra Marital relation 
ship The wife in her evidance stated that she initially rejected 
this suggestion strongly but that Or ; had in 
timated to her that if she did not tell her husband. he would As 
a result, the complainant feeling that her hussand might ac 
cept the information better from her than from the doctur 
confided in her husband on the same evening with disastrous 
results to her and her relationship with her husband 

In defence, Dr. . . stated that the wife had 
placed him in an impossible situation by disclosing to him her 
extra-marita! affair and that he could not proceed with psy 
chotherapy sessions with the husband, because to do other 
wise would be party to a deception which. according to 
ae! Jf) roe ang . 1S unthinkable in a therapeutic relation 
ship Or denied that he pressured the wite 
int) revealing the relationship to her husband and stated that 
in the ongoing therapy sessions with the husband. he. Dr 
. sould not promise to conceal the information that 
she had imegarted to him. He further stated that to continue 
treating the husband without him knowing of his wifes infidel: 
ty would have been unsatisfactory and if pressure was exerted 
upon the wile, Dr... . felt that it was in the pa- 
tient s best interests 

There was expert evidence called by the College ana vy 
Dr . -.... anditis rather interesting to note that the 


exper’ galled on behalf of the College. indicated quite clearly 


that in his opinion it was wrong of Or 10 
pressure the wife into revealing her extra-marital relationship 
WetanthatOr....... a had a \umber of alternatives 
open to him. namely. he could terminate the doctor-patient 
relationship with the husband. he could carry on the therapy 
sessions as before, keeping the infor nation which he had 
acquired corfidential, he could see both: the husband and wite 
together and possibly arrange the discussion in such a manner 
that the wife would eventually reveal her infidelity to the hus 
band or he could continue to work with the husband and wile 
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together in the expectation that the joint session would bring 
the couple back together without the husband being any the 
VASOFr 

The expert witness called on behalf of the defence was of 
the opinion that secrets as between husband and wife in thera- 
py sessions of this nature cannot be maintained, that to with- 
draw as the pwsician for the husband would be damaging and 
that in sore tactful way, it was incumbent upon 
Lr to have the disclosure of the wife's infidel- 
ity made to th husband 

Another expert witness Called on behalf of the defence pre- 
~-n'ed some rather startling views with respect to when a 
per.on becarne a patient in psychotherapy sessions and the 
information that could be disclosed by the therapist, vis-a-vis, 
cal die wie Iwas his wew that all information ts to be 
srared with the patient where a husband-wife relationship is 
involved, no matter what the source of the information. 

After hearing all the evidence presented and the submis- 
sons of respactive counsel, the Committee deliberated and 
because of the evidence of expert psychiatric witnesses, Con- 
‘'uded that the charge of professional misconduct had not 
Luen proven to its satistaction and the charge was therefore 
dismussed 


5. Dr Andrew Russe!l McGee’ 

Or Andrew Russell McGee attended before the Discipline 
Cornmittee o* the College of Physicians and Surgeons of On- 
tario on June 22, 1976 and pleaded guilty of professional 
roeeanductin that he falsified a document in order to make it 
appear that an inadequate diagnosis had not been made, and 
to the same end enaged in fraudulent deception. The Disci- 
pline Committee accepted the plea of guilty made by the doc- 
torand directed that he be reprimanded. 


6. Dr Patnck Joseph McDermott 
Dr McDermott trom Windsor was charged with profession- 
4i misconduct in that in the period from January 1972 to 
J snuary 1975 or a part thereof, he permitted, counselled or 
sisted two physicians who were licensed under Part III of 
lie Health Disciplines Act to practise medicine in contraven- 
on of the terns and conditions of their licences. 
Dr McDern ott did not appear and initially a plea of not 
j ulty was entered on his behalf 
Evidence however was heard from the two physicians hold- 
1g Temporary Licences which indicated that each of them 
‘old these licences issued on the basis of certificates of em- 
layrnent signed by Dr McDermott It was clear on the evi- 
ince that Dr McDermott did not even occupy the same 
i ding from which the physicians conducted their practice of 
vedicine which for all intents and purposes was completely 
‘parate and apart and independent of the medical practice 
-onducted by Or McDermott 
Inthe circumstances the Committee found Dr McDermott 
guilty of professional misconduct and since the indication was 
that he was no longer in the Province of Ontario, the Commit- 
\-e directed that Dr. McDermott be suspended from the Regis- 
ter of the College of Physicians and Surgeons of Ontano until 


the expiry of his current licence, nor shall his current licence be 
renewed until he appears before the Ciiscipline Committee to 
be reprimanded 


7. Dr. Anne Gergely 

It was alleged that Dr Anne Gergey had received a small 
refrigerator and a portable dishwasher which had been paid by 
ABKO Medical Laboratory The evidence presented ndicated 
that a cheque for $551 48 had been drawn by the laboratory 
in favour of Bad Boy Appliances as peyment of a refrigerator 
and dishwasher Dr Gergely in defence took the position that 
the two articles had not been used personally and had not 
been delivered to her house but instead were delivered to the 
office and only one of the articles. namaly, the refrigerator was 
infact used, the dishwerher aprarently not being suitable for 
the water fittings in her office She conceded however that 
once the publicity broke out in the newspaper as to the prob- 
lems with the laboratory, she then tock steps to see that the 
articles were returned to the tavoratory. The Commitiee was 
not prepared to accept this defence and after deliberation 
found Dr Gergely guilty of professional misconduct and direct- 
ed that she be reprimanded Dr Gergely waived the nght of 
appeal and the reprimand was accordingly delivered by the 
Chairman. 


8. Dr sien 

Itwas allegedthatDr.. . had received a valu- 
able decorative vase in return for patients that he had referred 
to ABKO Medical Laboratory In this case. it transpired that 
the College was not ahi te cecil, prove that Dr 

. hadaccepteda vase from the laboratory and in fact Dr 
testified in his own defence stating that he was 
unaware of the existence of the vase ur til it had been delivered 
to his apartment, save and except for an earlier conversation 
that he had with his wife in which she indicated that sne hac a 
conversation with one of the directors of the laboratory. and 
had indicated to him that she would lil.e to have a decorative 
vase which was then on display at Green's Antique Store on 
Yonge Street, Toronto. Dr stated that when 
he heard of this proposal, he suggest2d to his wife that she 
have nothing to do with it, but subsequently it transpired that 
indeed a vase was delivered to the apartment and accepted by 
Mrs .. , apparently as a kindly gesture on the 
part of the laboratory that Dr might locate a 
second office in the building in which thie laboratory was locat- 
ed and in which the director of the lalsoratory seemed to be 
acting as somewhat of a renta! agent Mrs 
testified on behalf of her husband and stated unequivocally 
that all of the arrangements were made directly with her, that 
her husband, save and except for the ziforesaid conversation 
had no knowledge of the proposal and that at the time she saw 
nothing wrong !n accepting the decorative vase trom the labo 
ratory. The purchase price of the vase was $ 185.00 plus tax 
and this expenditure was proven with the production of copies 
of cheques from the laboratory made payable to the antique 
store. However, in view of Mrs. sss gdg evidence 
which was not shaken 01 cross-examination, the Committee 
accordingly dismissed the charge. 
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¥. Dr Pera Mostrokol 

Dr Patar Mostrokol was charged with professional miscon- 
duct, inthat he received money from ABKO Medical Laborato- 
py Lt iwi ct AU. afppeaied, not represented by counsel The 
avidence indicated that Dr Mostrokol in September 1976 
nad recerved a cheque from the laboratory for $60.00 and 
had cashed it There was evidence that he had been referring 
some patients to the laboratory for tests and this cheque. 
according to the bookkeeper of the laboratory testified that it 
was in payment of commissions for work referred to the lab. 

in defence. Or Mostrokol took the position that back in early 
1969 hewas instrumental in initiating the idea of the laborato- 
ry buthada falling out with Mr Abersek who wished to assume 
control and Dr Mostrokol stated that he thought that this 
payline ntiui #00 UU was a payment by Mr Abersek to him of a 
debt which he calculated to be owing to him by Mr. Abersek in 
return for services that he, Dr Mostrokol, had rendered in 
initially setting up the laboratory However, there was no docu- 
mentation to support the doctor's position and there was noth- 
ing On tha Cheque indicating that it was in part payment of 
work pertormed back in 1969. Accordingly, the Committee 
felt constrained to accept the evidence of the bookkeeper that 
this payment was indeed in the form of commission and found 
Dr Mostrokol guilty of professional misconduct and directed 
that he be reprimanded 


10. Dr Bri, 0 Alexander Nixon 

Dr Nixon was charged with professional misconduct in that 
as the anaesthetist supervising a patient, during a surgical 
procedure: at Peel Memorial Hospital on June 25, 1975, he 
failed to take proper precautions to ensure that the equipment 
to be used for administering the anaesthetic to the patient was 
in proper working order before he began to administer the 
anaes thetic 

Dr Nixon attended, represented by counsel and pleaded 
not guilty to the charge 

There was no real dispute here between counsel for the 
College and counsel for Or Nixon as to the facts. It appeared 
that the patient wes scheduled tor surgery of a bunion on her 
great nght toe, the operation to start on the morning of June 
24,1975 The uniqueness of the occurrence was the anaes- 
thetic equipment n use. namely, the usual hoses were at- 
tached to the anaesthetic equipment and the other end of the 
hoses were hooked up to what is known as an Ohio swivel 
mount It had been the custom of the hospital to have the 
vues Ht ihs owewel Hiount removed therefrom, with valves in 
the anaesthetic machine only. It transpired however that the 
Ohio swivel mount which was provided for this patient's proce- 
dure had been sent out for repair, returned by the manufac- 
turer with the hospital personnel being of the opinion that asin 
poe mlalites, lve swivel Mout was returned without valves 
therein but apparently without anyone checking to see wheth- 
er or not valves were in the swivel mount. It occurred that 
indeed this is what happened and the valves were located in 
the wrong order, so that when the anaesthetic gases were 
turned on at the machine, none flowed through to the face 
mask Dr Nixon stated that it had been his pattern of practice 


to test all equipment before applyiniy it to the patient andin this 
instance he was Certain that he conducted the usual! order of 
tests, which was to inflate the bag cn the anaesthetic machine 
and if the gases towed tinuugh then the bag wouid giaduariy 
deflate However. for some reason unexplained, Dr Nixon did 
not watch to see whether or not the bag deflated and proceed- 
ed to apply the mask to the patient's face and shortly thereafter 
encountered trouble in the administration of anaesthesia The 
administration of thhopentone was sommenced with an endo- 
tracheal intubation being carried out five minutes later The 
endotracheal tube was changed in that Dr Nixon thought that 
possible there was some blockage in the tube It was not until 
another physician bronchoscopec! the patient and satistied 
himself that there was no blockage in the tube. that attention 
was drawn to the dngesthnetic equipment, when the point of 
obstruction was identified as being a wrong valve being placed 
in the Ohio swivel mount The patient had a cardiac arrest but 
was revived and transferred to the intensive care unit where 
however, due to the cerebral effects of anoxia. she died the 
following day. 

Dr Nixon admitted that as the anaesthetist he was the per- 
son in charge of the anaesthesia equipment and the one re- 
sponsible for ensuring that it was 1n proper working order 

Two experts called on behalf of the College. stated their 
understanding of the standard o' practice of the medical 
profession in preparing for the admunistration of anaesthesia 
In view of their evidence and the admissions of Dr Nixon, the 
Committee concluded that Dr. Nixon was indeed guilty of 
professional misconduct and so found He was directed to be 
reprimanded, Dr. Nixon waived his right of appeal and the 
reprimand was delivered 


11. Dr 

Dr was Charged with professional miscon 
duct in that he was alleged to have submitted an account fur 
medical services rendered to a patrant WNICH services Hivie sod 
personal attendance upon the patient. when infact he ha fool 
attended this patient personally at all The evidance submitted 
on behalf of the College indicated that a young man had ur 
rived at the emergency department of a hospital after a motor 
vehicle collision in which he nad sustained minor eye injuries 
The evidence of this patient and the emergency room rurse 
was that the condition had been described to the doctor in 3 
telephone conversation, he had prescribed medication in re- 
sponse to the condition reported to him and had advised the 
patient 10 see Nis Own laniny pnysiciaN aS SOON as Pussibie 
The evidence was that the doctor had not personally attended 
the patient at the hospital A bill was however sent to the 
patient's home with a charge for personal attendance on this 
patient 

ihe evidence tor thie Goctor was that he had receive a 
phone call, and being cognizant of the opinion of his peers at 
the patient's hometown, he had purposely attended at the 
hospital to satisfy himself on the patient's condition His evi- 
dence was that he was casually dressed and that his appear- 
ance and brief attendance on the patient might wel’ nave 
confused the patient as to whether or not a physician had 
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actually examined him The Discipline Committee was unable 
10 conclude that the facts presented in evidence were suffi- 
cient to Support the charge and accordingly the charge was 


t 
dtd 


12. Dr Alan Stuart Davidson 
Dr Davidson was charged with professional misconduct in 
that 
(a) ‘you released a confidential report on your patient to 
another person, without his consent and without being 
required by law to do so. all of which, having regard to all 
the circumstances existing herein constitutes profes- 
sional misconduct as defined in Section 26(2 1) of On- 
taro Regulation 577/75 made under The Health Disc:- 
plinesAct. 1974 ° 7 
(b) ‘being in possession of confidential memoranda written 
by your patient concerning his relationship with his wife, 
you divulged the contents of such memoranda to the 
wife in the presence of the patient contrary to his obyec- 
tions and express instructions that you not do so, where- 
by you contravened the provisions of subsection 21 of 
Section 26 of Ontario Regulation 577/75 made under 
The Health Disciplines Act. 1974 ° 
Dr Davidson appeared, represented by counsel and plead- 
ednot guilty Dr Davidson requested a public hearing and this 
was granted 
Briefly. the evidence indicated that in December 1973. the 
couple was involved in a custody dispute concerning their 4 
children The husband, tt seems. retained the services of a 
lawyer, who in turn sought the assistance of Dr. Davidson who 
presumably was to make an assessment of the husband and 
render a psychia ric opinion In any event, around the month of 
May 1974, the couple resolved their differences and the law- 
yer was caid his bill by the husband which it appears included 
whatever bill Dr Cavidson rendered to the lawyer. 


on their own initiative, approached Dr. Davidson for joint 
counselling sessions which started on September 5. 1974 
and continued through to January 10, 1975. In the initial 
sessions itseems that Dr Davidson made progress reports and 
gave a Copy to both at the following session. Both the husband 
and Dr (Davidson stated that this manner of giving out pro- 
gress reports caused some antagonism between the spouses 
and was accordingly stopped. The husband also stated that 
from time to time Dr. Davidson would extract as a topic for 
discussicn, subject matter from memoranda that the husband 
had prep3red in the earlier period for his lawyer who had later 
given copies to Dr Davidson. The doctor however strongly 
denied tris and stated that in fact he received only two of the 
four memoranda that the husband had prepared and that he 
(Or Davidson) scanned the two which he had received, 
thought that they were of little merit and put them in the back 
of his file This part of the evidence ts related only to lead up to 
the final joint counselling session held on January 10, 19751n 
which the husband stated that Dr. Davidson again referred to 
the earlier memoranda, notwithstanding the clear instructions 
or tne husband to the contrary. and since it appeared to the 


husband that Dr Davidson was not going to retrain from miak- 
ing references to the memoranda. he walked out of the mett- 
ing Dr Davidson, on the other hand, denies that this was the 
feglon the husband wulked out and Dr Davidian son 
on this area of the evidence was corroborated by that of the 
wife In fact, Dr Davidson stated that he would not ager to 
conduct joint counselling sessions with restrictions such as 
the husband says he sought toimpose Inany event. Dr David 
son prepared a Confidential Progress Report on that Meeting 
of January 10, 1975. which Report bears the same date This 
report had a note at the bottom ‘Copy for Court Feb 28. 
1975 and according tu Gr Daviclson it was given tu the wid 
around that Gate in order to assist her in Court on an assault 
charae that she had !aid about that time against Hei ius, 
which charge was to be heard around the end of February or 
shortly thereafter According to D’ Davidson. he stated that 
he considered the husband to be dangerous and this repcrt 
was intended to he'p the wife in this prosecution of the char qu 
of assault 

The husband testified that he dic. not authorize Dr Davidson 
to release such a report to his wife and there was no ewdence 
presented that Dr Davidson was required by law to release 
such a report, as we interpret the phirase ‘required bylaw set 
outin Regulation 26/21) of The Health Disciplines Act 

It was argued that since both spouses were attending joint 
counselling session that the doc’or was equally entitled to 
send a copy of his report to the husband and the wife It ap- 
pears on the evidence however that the husband did not re- 
ceive a copy of this Report until some considerable time after 
February 28, 1975 and then only when he requested :t direct- 
ly of Dr. Davidson 

After hearing submissions, the Committee deliberated. 
found him guilty of professional misconduct and directed that 
he be reprimanded. Dr. Davidson has appealed this case to tha 
Divisional Court. 


13. Dr 

Dr was charged with professiona! itiscon 
duct in that in the year 1974 he perfomed a bunioner tomy 
and metatarsal osteotomy on a patient. when the said proce: 
dure wes not medically necessary and in so doing he tuiied to 
maintai1 the standard of practice of the profession 

Dr 4 appeared, represented by counse! ana 
pleadec not guilty to the charge 

On the basis of the evidence presented. the Discipiine Com 
mittee was met with an applicat on by defence counse! to 
dismiss the charge on the grounds that no case had been 
made out against the doctor and after hearing from Dr 

_ and his expert witness, the Committee deliberated and 

decided to grant defence counsel's application. and the 
charge was therefore dismissed 


RESTORATION 
1. Dr Robert Louis Reid who had !2een found guilty of profes- 
sional misconduct. and in whose case the penalty had been 
postponed subject to certain ters and conditions. was res- 
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tored to full practice privileges, having satisfied the Committee 
that the terms and conditions had been met 


2. Dr Engelberth Konseck was granted a full licence to prac- 
tise Dr Konseck had been erased for cause in 1961. 


3.Dr Gary Howard Rosen, having been erased from the Regis- 
ler for professional misconduct in 1975 applied for and re- 
ceived a General Licence 


4. Dr Ernest Ward Pedley, having been erased in 1972 for 
cause, and subsequently in 1973 having been placed on the 
Special Register subject to conditions, applied for restoration 
to the Register and a General Licence, and received a General 


Licence withno restrictions. 


Report of the Medical Review Committee to the Profession, p. 15 


The Medical Review Committee is pleased to have this oppor- 
tunity to inform the profession of its activities since the last 


semi-annual meeting and to review its work over the past few- 


years, 


Since the last Report to Council, the Committee has held 8 

two-day meetings and has received 59 new referrals from 
the General Manager of the Ontario Health Insurance Plan 
' +o at time Of these, 57 were ordered inspected by 
the staff of part-time medical inspectors, now numbering 
almost 100. One physician was requested to provide the 
Committee with a written answer to the General Manager's 
concems without the need for inspection following which 
his accounts were recommended to be paid in full, and one 
physician was requested to attend for an intervew without 
prior inspection. 

i uiiy Une Cuinpleted inspection reports were considered by 
the Committee during the period and in 27 cases. the Commit- 
tee Concluded that serious enough concerns were raised to 
warrant a request that the physician attend for an interview In 
11 cases. the Committee was satisfied that the report of the 
medical inspector adequately answered the concerns of the 
General Manager and recommended payment in full without 
further question In 2 cases. payments were adjusted by the 
consent of the physician based on the report of the inspector 
and 1 case's yet to be finalized 

The Cornmittee met for one to two hour interviews with 27 
physicians In 5 cases, the Committee was satisfied that the 
physicians’ responses answered the concerns of the General 
Manager and recommended payment of the accounts in full. 
In 17 cases, it was concluded that charges had been submit- 
ted to the Plan which ought not to have been paid according to 
theO M A Schedule of Fees and the Regulations and accord- 
ingly, the Committee recommended reduction of payments of 
these accounts to tne General Manager. In 1 case. a reinspec- 
tion of the docto’’s practice by a multi-specialty inspection 
tearn. was ordered and one review of OHIP profile data was 
ordered Three cases are yet to be finalized 

The Committee has continued to find that the major cause 
of improper billing for physician services to OHIP is ignorance 
on the part of the physicians and their billing staff of the 


O MA Schedule and its Preamble A typical example of such 
misunderstanding occurred where a physician was asked to 
see patiens as a consultant to the dentistry department of a 
major hospital prior to the performance of difficult dental ser- 
vices withia the hospital The physician. an internist. realizing 
thatthe conplete examination which he was performing could 
not be charged as a consultation having been referred by a 
dentist. Charged a general assessment fee Had he been 
aware of tre provisions of section 29(0) of the Preamble to the 
Ontario Medical Association Schedule of Fees which provided 
that ‘A doctor. regardless of specialty, who is required to 
examine a patient in preparation for dental surgery under gen- 
eral anaesthesia, may charge $ 12,00 (C904) when he ha: 
seen the patient in the previous twelve months for a genera: 
assessment or $17 00 (C903) ae has not seen the patient 
svithurt We previgus * Wont hc fs Mew OuUlel hale SGIG 

the correct fee He was. acioadax unaware of the correct 
procedure because he had not read the Preamble to the tarift 
and accordingly. submitted incorrectly His fees required ad- 
justment by the Medical Review Cornmittee If every physician 
would only read the Preamble to he OO MA Schedule cose ic 
ly and in detail and discuss any points which are not Clearly 
understood with the O MA secretariat, many referrals would 
be avoided In addition, if all physicians would ensure therm 
selves that every person or agency who bills on their falling 
cards does so in a fashion of which they would personally 
approve, much embarrassment and discomfort would never 
occur. 

A small nuniber of referiais nave, dnternaaatary iNiidied 
inspections which revealed significant evidence of fraud and 
these investigations are now being carned forward by the O- 
tario Provincial Police, Anti-Rackets Branch In addition. a’ 
number of cases have come to light in which it was necessary 
to inform the Registrar of conduct of the physician which. it 
was believed, ought to bring other provisions of The Heli 
Disciplines Actinto play 

Because of its concern that many doctors were becoming 
victims of their own ignorance of the: tariff and the regulations 
governing billing procedures as set Out in the Act. the Medical 
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Review Committee will continue its program of issuing Bul- 
letins to the profession which attempt to inform the menmiters 


of the regulations and laws surrour.ding billing practises and | 


record keeping. In February 1976. txe most comprehensive of 
these Builetins to date was issued and considerable concern 
was expressed by some members because of the feeling that 
the ‘policies’ set out were too harsh 

Consicerable personal dialogue with a number of individual 
physiciars and representatives of Iccal medical societies and 
academies ensued. In the fall of this year, a meeting between 
the OMA Executive Committee and the Medical Review 
Committee was held Mutual concerns were discussed and an 
agreeme 1t to co-operate closely in an attempt to help physi- 
cians understand the regulations, tariff and function of peer 
review was reached The OMA has subsequently sent an 
observer Dr Mahon, toanumberotM RC meetings andhas 
published a report setting out in cetail the workings of our 
Committ2e 

In adclition, the O MA has agreed to help physicians 
whose practice patterns are referred to the M RC by helping 
to find prysician peers who would assist the referred doctor by 
providing counsel, op:nion and moral support as May be need: 
ed. It is felt that the attendance of such peers betore the 
MRC. will help the Committee to cibtain a better perspective 
of the reterred physician's practice in the context of his spe- 
cialty or geographical area. It is also felt that this will alleviate 
li riead felt by some doctors to engage solicitors, who, while 
loan the be: tatintentions, are not able to be of much assist- 
at cain discussing Que: tions of medical necessity and profes- 
ond) Standards Of pracuse 

Ite Committee expresses tts thanks to the O.M A. Execu- 
tives Committee for its gracious and timely assistance in these 
Mastters 

The Medical Review Committee has had occasion in the last 
few months to review a7 some length the extent and character 
ot its efforts since the inception of the Committee. This was 

Ark otloteias ofa! feview mechanism to asses 
et ectiveness sucha to assist in directing priorities and acinr 
directions Itis felt that the information which has been derived 
fram this review will be enlightening to members of the profes- 
Sn at it large and paikiqulanly, when read in conjunction with 
out fe as juulished in the Ontario Medical Re- 
Vite wl give College members a much clearer perspective on 
th activities of the Committee 

In reviewing the following charts, members should be aware 
that the figures relate to fiscal years running from April ist to 
Mirch 3 lstrespectively and that footnotes must be read Care- 
tu lyin order to correctly interpret the charted figures. 

The charts show that since 1971-1972, the Committee 
hes ConsideicU USz matters all referred directly by the General 
M anager of OHIP save those referred under Q.S.P.F. which 
wire generated to the Committee according to a formula. 

A perusal of the activities during the years reviewed will 
<} ow that initially, only small numbers of practitioners were 
re‘erred, almost all with only one concern expressed and thata 
great deal of time was spent considering a small number of 
matters. 


In ensuing years in the warly stage vi tye Cuniiintive o dew 
opment, the majority of referrals involved possible misre 
presentation of claims and a review of a significant number of 
physicians on the basis that they had very high incomes He. 
view of the latter category was extremely unsophisticated and 
unproductive in nature and was soon discontinued Review of 
the former yielded substantial numbers of problems requiring 
police or other investigative activities In some cases. extreme- 
ly large amounts of money were involved. In 1973, the Med- 
cal Review Committee and Medical Branch moved to a slightly 
fet’ SUpmstucated rivtiad J ileal’ based upon rate vu: 
general assessments to Tunor assessments in family practice 
This was more productiv2 and many physicians were found not 
to be keeping adequate records of general assessments ard 
monies had to be recovered Much more important, re 
Cait ipections Nave widicdied that the prufesichh gs . 
whole has, possibly because of this activity. become aware ot 
the necessity of keeping adequate records in the case of such 
assessments and the standard of practise in the province has 
significantly improved with respect to this service 

Through 1974 andinto 1975, the Quality Service Payment 
Formula described in the various Bulletins distributed at this! 
time which was a formula developed between the Medica! 


, Review Committee and peer groups in each specialty to Wert: 


fy those practices where volume of practice raised questions 
as to the quality of service was !n place and while effective | 
purposes consistent with its design, it proved to be trom the 
point of view of monitoring consultants, an unsophisticatec: 
device which fell into disuse in early 1975. 

Subsequently. new profile analysis. detailed claims analy- 
sis. Fee Schedule Code utilization profile and patient claims 
history have been used together as a monitoring system and 
ths rather more sophisticated method of analysis has reduced 
the number of marginally founded referrals to the Medical 
Review Committee and improved the efficiency of professional 
peel feview suOslantially 

Very rough figures indicating in general proportions the 
number of physicians by specialty reviewed during the exist- 
ence of the Committee are indicated in the following chart 
These figures are estimates based on periodic sampling and 
are useful to get an idea of relative proportions of Reviews 
by Specialty 


General Practice oo 
General Surgery 50 
Internal Medicine ackocesg ee On Ia fay 45 
Obstetrics & Gynaecology baat. tare SS 
Paediatrics pitas gegnhaheraiamn Sci te srt 30 
Orthopaedic Surgery 45 
Otolaryngology .... 45 


Urology 73 . - ts ms 
Oprithiagh nglogy BS 


Dermatulogy sMeott dla kb 
NEUCOSUIGCR vets alt meee dene be O05 
Pas hC SULOGUY . ia a ais Se eae 2 eee O02 
Diagnostic Radiology si i(‘a#ti(iwé‘(w. 20 
Ariaesiiasiat...7.).. wee ee 10 
Neurology. s vaetyrilnO) Wier ean a Lt O05 
Psychiatry gear? Can leenetia gta, Bie tal eel O05 
Thoracic. Surgery... nent ork oataecnass acer meine 08 
Physical Medicine & Rehabilitation AE O01 
Therapeutic Radiology —. SO te Ea 68 
Physicians Operating Laboratories 

& Diagnostic Facilities 50 
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As always, the workload of the Committee and the technolo- 
gy anid manpower needs which accompany tt increase steadi- 
ly The Committee, in addition to service data microfiche, 1s 
now equipped with registration data microfiche on a district 
and province basis This allows for more rapid interpretation of 
service data in tne investigation phase by providing the inves- 
tigative staff of the Committee with a ready means to identify 
practice association, hospital affiliations, clinic billings and 
multiple physician billings and so eliminate these from the 
stream of investiqaton at an early stage. Itis also of considera- 
bie value to the registration department of the College tn locat- 
ing current addresses for physicians in the case of returned 
comrespondence regarding licensure. The Committee will 
shonly acquire patient history microfiche which will involve 
a bimonthly update of all services rendered to all patients 
by all physicians and practitioners in the province to allow 
rapid interpretation of referrals and inquiries re professional 
senices billed through OHIP 

Several new computer programs are in the developmental 
staye and in cooperation with OHIP’s Professional Services 
Moostorig Grarich and Ministry of Health Systems staff, ite 
Medical Review Committee continues to labour at improv- 
ing our quality of care monitoring process which is now 
counted among the most advanced in the world. 

Physicians are now able to obtain their new profile analyses 
on a yearly basis from the Ministry of Health at cost as has been 
the case with monthly service distributions It is felt that this 


development will be very helpful both in allowing physicians to 
better manage their practices and also. in revealing to them 
the nature of their jractices in camparison with those of t!®.11 
peers both in terrns of their own services and services which 
they ganerate Inaddition the new year has seen the intradiic 
tion of the new Ontario Diagnostic Coding System for ambula- 
tory care which, combining the best features of the Interna- 
tional Classification of Diseases and subclassifications de- 
signed specitical'y for dmbulatory care, will allow a better 
understanding of the distribution of disease processes ind the 
patterns of health care delivery distributed throughvut the 
province geographically It is hoped and expected that this 
additional information, which will be voluntarily provided by 
the profession in the best interest of their patients, will allow 
for a more reasoned and equitable distribution of needed 
health care services based on demonstrated patient need i a 
time of fiscal constraint. Profiles. may be developed utilizing 
diagnostic data provided hy the physician which will chow the: 
ona regional basis, the incidence of, as an example respiratory 
disease in a particular area, 1s considerably in excess ot the 
provinciainorm This may well identify the need for respiratary 
diagnostic and therapeutic equipment and personnel as 
sociated with the local health care facilities which would 
otherwise go unrecognized or unfilled It is hoped. with the 
co-operation of the profession, that such information will aliow 
an improved standard of health care delivery and monitoring of 
the effectiveness of the health cara system 
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INTERIM REPORT, February, 1978 (excerpts) 
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Report of the Complaints Committee, p. 5 


In aten-month period, from January 1, 1977 to October 31, 
1977, there has been a slight decrease in the number of 
complaints received at the College compared to the same 
penodin 19/76 There has, however, been an increase in the 
nuinber ol cases considered by the Complaints Committee. 

Certain complaints are being received so frequently that 
they have become a cause for concern. These have been 
grouped under the appropriate subsection of Ontario Regu- 
lation 577/75 of the Health Disciplines Act, 1974. 


Section 26(8): ‘‘charging a fee that is excessive in relation 


to the services performed "' 


Complaints related to alleged breaches of this subsection 
are frequently concerned with fees charged by physicians 
for medico-legal reports and reports to insurance compa- 
nies. In the 1977 Schedule of Fees of the Ontario Medical 
Association, fees for all reports, with the sole exception of a 
certificate of mental illness, are listed as |.C. (Independent 
Consideration). It is therefore at the discretion of the individ- 
ual physician to arrive at what he considers to be a fair fee 
for performing this particular service, taking into considera- 
tion the time and effort expended in preparing the required 
report. It should be pointed out that not infrequently the 
account for this service is passed directly to the patient, who 
may be inno position (in cases involving Claims for damages 
for opresnal injuries) to pay the account until civil litigation 
has been completed which may take several years. 

lt is the usual practice of the College, im such cases, to 
refer the complainant to the Mediation Committee of the 
Ontario Medical Association where the appropriateness of 
the doctor's fee can be adjudicated by his peers. 


Section 26(21): ‘‘giving information concerning a patient's 
condition or any professional services performed for a 
patient to any person other than the patient without the 
consent of the patient unless required todo so by law"’ 


During the past year the College has investigated several 
cases in which it has been alleged that this regulation has 
been breached, one of which was referred to the Discipline 
Committee. However, many of these complaints, dismissed 
by the Complaints Committee, have been referred to the 
Health Disciplines Board. Initially the Board considered that 
this regulation should be interpreted literally, and in fact, this 
opinion was supported by the Board’s legal counsel who 
attended several reviews when these cases were dis- 
cussed. However, inrecent cases the Board has agreed that 
in certain instances, a strict interpretation of this subsection 
would be inappropriate as it would prevent a physician from 
fulfilling an overriding responsibility; such as communicat- 
ing with a patient's family, or providing necessary informa- 
tion for the welfare of children — and indeed of adults — 


where the patient has expressed the intention of inflicting 
bodi'y harm. 

The College's interpretatior of the intent of this siihcac. 
tion may be found elsewhere in this report. 


Section 26(26): ‘failing to provide within a reasonadie time 
and without cause any report or certificate requested by a 
patient or his authorized agent in respect of an examination 
or treatment performed by the member"’ 


The College has received a large number of compl nts 
alleging a violation of this subsection. These relate to the 
failure of physicians to provide necessary medical informa- 
tion to anoiher piiysician al tne request of a patient; failure to 
respond to a request for a medico-legal report; and the 
failure to provide the Workmen’s Compensation Board with 
areport. 

The alleged failure of communication on the part of 
physicians continues to be the basic reason tor many 
complaints. This issue is frequently a cause of concern at 
Health Disciplines Board's reviews with special reference to 
the alleged failure of physicians to explain adequately 
alternate methods of treatment; the results to be anticipat- 
ed; the expected period of disability; and the alleged failure 
of physicians to communicate with patients and/or the 
family during treatment especially in cases not progressing 
favorably. 

Doctor's records, both in his office andin the hospital are 
frequently his sole means of establishing the fact that proper 
medical care was rendered. When such records are d3fi- 
cient, it may be very difficult for a doctor to recall exac"ly 
what transpired during the course of his attendance on a 
patient at a later date. It should also be pointed out that there 
is a description in the regulations of the Health Disciplines 
Act detailing exactly the information that must be provided 
iN a patient's medical record. ‘his includes the name and 
address of the patient; each date that the member sees the 
patient; a history of the patient; particulars of each physical 
examination of the patient by the member; investigations 
ordered by the member and the results of the investigations; 
each diagnosis made by the member respecting the patient; 
and each treatment prescribed by the member for the 
patient. Such records are required to be retained by the 
member for a period of six years after the date of the last 
entry in the record or until the member ceases to engage in 
the practice of medicine, whichever first occurs. 


Activities of the Complaints Department 

For the period January 1, 1976 to October 31, 1976, the 
Complaints Department received 524 new pieces of corre- 
sponcience; 219 items (42%) were processed as inquiries 
while 305 items (58%) were handled as complaints. For the 
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came penod in 1977, the Department received 498 new 
pieces of correspondence with 250 items (50%) being 
plocessed as inquiries and 248 items (50%) being handled 
as complaints. 

A comparison of these figures indicates that while the 
total of new mail is down by 26 items (5%) in 1977, the 
Department is processing more (8%) of it as inquiries. 

The comparison of the departmental and Committee 
resolutions of the total amount of new mail (inquiries and 
complaints) for 1976 and 1977 remains about the same. 
The Department resolved 64% and the Committee 36% in 
19/6, while in 1977 the Department resolved 63% and the 
Committee resolved G/%, 

it is Of interest to note that in 1976, 63% of the new mail 
was written by the patient while in 37% it was originated by a 
third party. In 1977, £3% of the new mail was written by the 
patient and 47% was written by someone acting on behalf of 
the patient. 


Activities of the Complaints Committee 

in the first ten months of 1977, the Committee met on nine 
occasions and revizwed 168 cases. Of these, five cases 
(3%) were referred to Discipline, 117 cases (70%) were 
Gis hissed, wile 42) cases (24%) were dismissed with an 
admonishment, cation, warning or suggestion. One case 
(1%) was referred to another committee of the College, and 
m three cases (2%) the decision was deferred pending 
raciipt of adaitional information. It is interesting to note that 
in 1976, 20 cases (9%) of the 226 cases considered by the 
Complaints Committee were referred to Discipline, while in 


Report of the Discipline Committee, p. 


EN Ge athe eitcsinain cies was Charged with professional mis- 
conduct in that it was alleged he had carried on an improper 
dssULialion and engaged in sexual intercourse with a 
patient, improperly prescribed various drugs for her and 
failed to assure that she sought and received competent 
psychiatric assistance. 

1 NON Vie ete attended the Discipline Committee 
ficalinig wiih rs Counsel. 

Atter evidence and argument the Discipline Committee 
CUPID. hcesse cenaver dente: had developed a social rela- 
honship with @ MIS. ......... eee and had hired her as an 
employee at his Clinic. Their relationship eventually led to an 
affair, and sexual intercourse occurred. Thereafter, Dr. 
POR eet: arranged for some pregnancy tests to be 
feo eli S (eg. ne and prescribed certain drugs 
for ner. 

The Discipline Committee found that OF. ......... eee 
Was not guilty of professional misconduct. It was the opinion 
of the majority of the Committee that the phrase ‘‘sexual 
impropriety with a patient'’ found in Section 26(28) of 
Regulation 577 was intended to prevent medical doctors 
from using their privileged position to take sexual advantage 


1977 only tive cases (3%.) were so reterred. 

In 1976, 76 cases (38%) dismissed by the Complaints 
Committee were referred to the Health Discipline Board, 
while in 1977, 57 cases (36%) that had been dismissed by 
the Complaints Committee were referred to this Board. 


Activities of the Health Disciplines Board 

In 1976, of the 76 cases considerec by the Health Disci- 
plines Board, the decision of the Complaints Committee 
was confirmed in 61 cases (80%), 12 cases (16%) were 
referred back to the Complaints Comniittee for reconsidera- 
tio?, and at year end in three cases (4%) a decision had not 
been received by the College. 

In the firs: ten months of 1977, of the 57 cases reviewed 
by the Health Disciplines Board, in 26 cases (46%) the 
decision of the Complaints Committee was confirmed, in 
tw cases (3%) the case was referred back to the Com- 
plaints Coramittee, and in 29 cases (51%) the Board's 
decision had not been received at the College. 

The foregoing statistics indicate that while the number of 
complaints and inquires directed to the College has not 
aii2red app’eciably in the past year, the number of cases 
reterred to Discipline by the Complairits Committee and the 
nunber of cases referred back to the College by the Health 
Disciplines Board have both decreased significantly. This 
may be attributed to the more thorough investigation being 
Carried out by the College in dealing with complaints and 
inquiries, together with more detailed reasons being written 
by members of the Complaints Comittee to substantiate 
their decision. 


of their patients. This section was not designed primarily to 
prevent a medical doctor from treating a person with whom 
he has an existing sexual relationship. In this case it was 
Clear that the sexual relationship was initiated as a result of 
an employment and social relationship and not as a result of 
any doctor/patient relationship which, at the initial stage, 
did not exist. 

The charge of professional misconduct against Dr. 
Heer tote tee eat was therefore dismissed. 


St) SEB Tol AERA OS was charged with eight counts of 
professional m sconduct, seven of which involved a dilation 
and evacuation procedure on a single patient, and the 
eighth charge concerned inadequate surgical assistance in 
the performance of amastectomy. 

Atter evidence and argument the Discipline Committee 
found that the facts with respect to six of the eight charges 
SGAINGHOE. Pirates cacy had been made out. The Comiiini- 
tee went on to find that only two of the charges made out 
constituted pvofessional misconduct. Therefore, Dr. 
Suet Sie bebe was convicted of professional misconduct in 
failing to maintain the standard of practice of the profession 
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by failing to iramediately seek consultation when it ap- 
peared that his attempt to perform a dilation and evacuation 
procedure was not progressing as planned. In addition, the 
Committee found that, by failing to remain with the patient in 
the operating room when it became apparent that the initial 
attempts at suction were futile, Dr. ..................... conducted 
himself in a manner that would reasonably be regarded by 
members of the Profession as disgraceful and unprofes- 


sional. The other charges against Dr. .............c0000.. were 
dismissed. 


This matter came on tor hearing and decision with (e- 
spect to a pennity an August 9, 1977 at which. 
Committee, after deliberation, assessed the following pe- 
nalty: 

CU knee Cor be reprimanded and the reprimand 

be recorded on the Register; 

(2) the name of Dr ow Notbe published! 

(3) ORR eee 's surgical privileges in the operat- 
ing room will be withdrawn and a condition attlachad 
to his licence to that effect. He will be entitled to 
re-apply in two years if there is ample evidence to 
satisty the College that he has had sufficient retraining 
insurgery. 


mee [re 


3. Dr. Omelian Boris Yarey was Charged with professict ni 
misconduct arising out of the use of and the reliance plac2d 
upon x-ray films that were of litt'e or no value for diagnc 7c 
purposes, making interpretations of x-ray films that could 
not properly be supported by the films, failing to prope ly 
examine or treat five patients, and improper use of 1v/o 
separate drugs. 

The Discipline Committee found that the charge of relying 
on x-ray films of little or no value for diagnostic purlposs 
was made out, as were the charges cf failing to properly 
examine or treat four of the five patients. The charge with 
respect to the fifth patient was withdrawn, and the Commit- 
tee concluded thai the facts in support of the other charges 
were not established. 

After careful consideration the Discipline Committee 
concluded that Dr. Yarey failed to maintain the standard of 
practice of the Profession and in addition exhibited conduct 
that, having regard to all the circumstances, would reasona- 
bly be regarded by members of the Profession as unprotes- 
sional. It follows that Dr. O. B: Yarey was found guilty of 
professional misconduct as alleged in the five charges 
brought against him. 

After careful consideration the Discipline Committee 
imposed the following penalty: 

The decision as to penalty will be postponed for a period 
of six months, or for such further period as the Committee 
may deem fit, under the following conditions: 

(1) Dr. Yarey is prohibited from treating patients with 

cliapulse, ultra violet light, and frarn the taking or 
interpreting cf x-rays, but shall refer patients requiring 
such measures to an approved facility; 

(2) Dr. Yarey shows satisfactory proof that he has up- 

¢raded his skills and knowledge as a family practition- 
er: 


(3) that Dr. Yarey report in writing to the Registrar those 
steps he is taking to carry out the above measures 
within six months. 


Bah io ricer AA ey was initially charged with twenty 
counts of professional misconduct. Counsel for the College 
‘ormally withdrew four of the counts during the course of 
‘our days of hearings, and in argument Counsel for the 
College conceded that the facts were not made out to 
support two other counts. 

Of the fourteen remaining counts one dealt with the 
legibility of patients’ charts and the remaining thirteen dealt 
with the kind of treatment or drugs prescribed or adminis- 
“ered to various patients, or the lack of treatment rendered 
“O various patients. 

The Discipline Cornmittee determined that the facts set 
ut in eight of these counts were proved. The Committee 
look the view that, although there was little doubt that Dr. 
'S practice exhibited certain deficiencies in 
Iherapeutics and that he had been guilty of errors in judg- 
nent, his level of jractice was not below the standard of 
hedicine Practised in Ontano. The Committee concluded 
that, although certain areas Of Dr. .............000000 'S practice 
vere less than ideai, there was a real risk, in cases of this 
‘ype, in viewing the matter entirely or even primarily fromthe 
vantage point of hindsight. 

The Discipline Committee therefore found that Dr. 
Le cagsorasttign nat was not guilty of professional misconduct and 
dismissed the charges against him. 


ee ae nee was Charged with professional mis- 
conduct in that in the years 1974 and 1975 he referred a 
number of patients to S. & M. Laboratories Limited in return 
for which fe accepted the benefit of a leased automobile 
paid for by &. & M. Laboratories Limited. 

After evidence and argument the Discipline Committee 
found that the case against Dr. ...000...... ee. had not been 
made out and the charge against him was dismissed. 


8. Oo Do .sl Weng was charged with professional mis- 
Conduct in that he was convicted of unlawfully trafficking in 
a Narcotic, 10 wit, Pethidine (ethy! 1-Methyl-4-phenylpiperi- 
dine-4-cartoxylate) contrary to Section 4(1) of the Narcotic 
CUMirOi AT 

At the commencement of the hearing Dr. Wong pleaded 
Quilty to the charge, and after hearing evidence and submis- 
sions with respect to penalty, the Discipline Committee 
found Dr. Wong guilty of professional misconduct and 
revoked his licence to practise medicine in Ontario. 


1 Sabi texts Otpeane Wire alee was Charged with professional mis- 
conduct in that, without the consent of his patient, he wrote 
a letter to the solicitor of his patient's former husband, which 
latter cantained infarmation about the condition of his 
patient and professional services rendered to her. 

Deas Bib ae attended the Discipline Committee 
hearing witn Counsel and pleaded not guilty, although he 
admitted writing the letter, that the letter contained certain 
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‘Aformation with respect to his patient’s condition, that he 
did not have his patient's permission to disclose this infor- 
mation, and that the information came to him as a result of 
his professional relationship with his patient. 

After careful consideration the Discipline Committee 
TOG sksdiclactnins _.. Quilty of professional misconduct 
as charged pursuant to Section 26/21) of the Regulations 
passed under The Health Disciplines Act. ey 

In light of all the circumstances including the general 
nature of the information disclosed and the facts that all this 
informatio? was already known to the previous husband of 
the patient and considering Dr. ....... '$ concern for 
the welfare of a young child, the Discipline Committee 
suspended the imposition ot a penalty for a period of six 
months, no other terms being imposed. The Committee also 
Girected tiiat OF... iis ‘5 name not appear in the 


published report of the College. 


Das LET note eegirisdioo was Charged with two charges of 
professior al misconduct in that, between 1973 and 1975, 
while engaged as Chief Pathologist at... Geriei- 
al Hospita , Toronto, he continued to use laboratory facii- 
ties, staff and materials at the hospital to process his own 
private cytology after his right to do so had been terminated 
by the hospital and that he attempted! to mislead the hospita’ 
into believing that he had stopped coing and had not done 
such work in the hospital, all of which was alleged to be 
misconduct in a professional respec”. 

At the hearing Or. .............0.00.. appearing with Coun- 
sel, pleaded guilty to the charges arid was reprimanded by 
the Discipline Committee. In addition, the Committee or- 
dered that Dr. ..................06 "S Name not be published in the 
report of the College. 


Report of the Long Term Planning Committee, p. 9 


The respornsiuidy and activity of the College of Physicians 
and Surgeons is defined under the terms of The Health 
Disciplines Act andits Regulations. It might seem premature 
to be undertaking further planning subsequent to an Act so 
recently proclaimed However, recent experience must tell 
us that our profession now so intimately associated with 
social legisiation in health matters is in the midst of a scene 
Which je sithiart to ranid Change. Such changes involve nat 
only those which are taking place in clinical medicine but 
those taking place in the organization and provision of 
health services and in the expectations of the public in the 
provision of those services. 

Tha Health Disciplines Act states clearly the objects of the 
College of Physicians and Surgeons in Section 46(2) as 
being: 


1) to regulate the practice of medicine and govern its 
members; 

2) to establish, maintain and develop standards of 
knowledge and skill; 

3) to establish, maintain and develop standards of quali- 
fications andpractice; | 

4) to establish, maintain and develon standards of 

professional ethics; 

to administer Part lil of the Act relative to the Practice 

of Medicine: 

6) such other objects relating to human health care as 
the Council of the College of Physicians and Sur- 
geons considers desirable. 


5 


— 


However, Subsection (2) of Section 46 clearly enunciates 
that these objects are established ‘‘in order that the public 
interest may be served and protected”’. 

A. A. Klass in 1965 discussed a Clear distinction in 
professional organizations between what he termed ‘‘As- 
sociations” and ‘‘Societies’’. The Association was a profes- 
sional organization of a benevolent type made up of profes- 
sionals, with a common and mutually beneficial purpose 


which worked primarily tor the benefit of its members. The 
Ontario Medical Association is an example of such an 


- Organization which plays an important and vital role for the 


profession when public policy is being determined. Since 
pragmatically such policies are a product of many inputs 
from what might be termed self-interest groups. 

The “Society” on the other hand was a professional 
Organization in the profession whose primary function was 
not the protection of its members, but the maintenance of a 
code of stanciards for the protection of the citizens of the 
statu. The Coiiege of Physicians and Surgeons fits such a 
role and it is defined under the Provincial Statute. The 
Slatute goes further in that it defines a mechanism of 
aCcoumability required of such a professional organization. 
ouch u saleguard was influenced by the McRuer Report and 
led to Ine appointment of lay individuals to the Council as 
well aS an establisnment of an appeal or review mechan sm 
for some of the actions of the College by means of “he 
Healih Disciplines Board ; 

The distinction between these two concepts of prolos- 
sional groups is simply nut understood by the majority of the 
Public and unfortunately little more appreciated by our Cwn 
members. The clear demonstration that this College ser ves 
the public interest is escrrtial ifwe are to remain cicdib. 2 
the eyes of the public. Without adequate communication, 
the public interest although being well served may not have. 
the appearance of being well served. It is important that this 
appearance be made and to do so will require openness in 
Our dealings and frée communication with both the pulbuc 
and the profession. Our relationships with the profession 
are also in need of improvement. We must make sure tnat 
the profession really understands, appreciates and s*ip- 
ports our role which is one of internal government ¢nd 
self-regulation. We must be pcisitive in communicating ur 
position in all matters. We must be just as visible and jus! as 
strong in defending good practice as we are in condemning 
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poor practice. In short, with both the public and the protes- 
sion, we must have a persistently and consistently higher 
profile. 

Dr. Bette Stephenson discussed the Self-Governing 
Professions in an address to the Ontario Association of 
Architects in February of this year. Sne was emphasizing 
the need of the profession to become more communicative 
when she said ‘‘The profession! like any institution can cuift 
away trom those it is designed fo serve into isolation Wren 
that happens, the public sees the professional not as an ally 
but as an adversary.” 

“Speak out. To the public you say everything when you 
say nothing. There is eloquence in your silence. re 

The standards of our profession are not static, they must 
chanye not only as clinical medicine changes but also as 
the public we serve comes to sense oF expect the need for 
such change. Our basic respensibility Is the protection of 
the public interest with respect to the practice of medicine. 
Our mechanism in providing such protection is the setting of 
and rnaintaining standards for the practice of the profes- 
sion. Despite the wide ranging discussions of our Commit- 
tee, we found ourselves returning to this basic function as 
the core of our self-governing role. It is the heart of our 
professionalism. 

The security of the College as a repository and guardian 
of professional standards. depends on the confidence of 
both the public and the profession. This role will pass from 
us if we lose our credibility with the public or if the profession 
simply doesn't care. It is clear to the Committee that our 
College must be more positive in its role and more visible to 
both the public and the profession. This important stance Is 
common to many of the specific recommendations col: 
tained inthis Report. 


“A. COMMUNICATION 


i7ecommendation 1: That the College develop a com- 
munication system with the aim of providing a monthly 
os ining the retivities and policies of the College. 


The principal method of communication with the profes- 
510N 1S Our Annual and Interim Reports. This, in practical 
‘erms, iS also a prime method of public communication 

sa cuck rennrte are not confidential documents nor is it 
appropriate that they should be. By virtue of long intervals 
oetween such reports, matters of complaints and discipline 
assume a Major Component of the report, and issues on 
occasion have lost their timeliness. It was the feeling of the 
Committee that frequent, short, regular reports of College 
activity are required which will allow timely release of 
intormation, reflect the openness of our dealings to the 
pie Cosh anid the public, and fulfillan educational function 
!o both by regular exposure of our activities. The Committee 
‘9 not recommending discontinuance of the current publica- 
tions but feels that under such a system, the major publica- 
tion Could contain a fuller discussion of the substantive 
issues which we deal with. In making this recommendation, 
the Committee is aware that substantial resources will be 
required and that a significant and identifiable portion of the 
College budget will have to be designated. However, it is our 


opinion that the College cannot maintain alow profile and at 
the same time expect to be seen to be protecting the public 
interest. Full and open disclosure of the workings of the 
College in @ positive manner will be necessary, and good 
communication is required to improve the appreciation of 
our role by both the public and the profession. 


Recommendation 2: That the College adopt as a matter of 
policy the requirement that the affairs and functions of the 
College be conducted with complete openness to the end 
that the public interest appears to be served as well as 
actually being ser 42d, and that without limiting the general- 
ity of the foregoiny, the College adopt the policy of publish- 
ing all the names ct practitioners found guilty of professional 
misconduct. 


A recent decision of a discipline panel not to publish the 
name of a inember found guilty of professional misconduct 
allfacieG conside abie public interest and the College was 
placed in & very unfavourable light by the press and other 
interested Sarties by its refusal to give out this information. 
Such a stance cannot be seen to be in the public interest, 
and threatens to discredit the purpose and therefore the 
existence of a selt-governing body. Secretiveness and lack 
o' candor n a body set up to protect the public interest is 
simply not a tenable policy in today's society. At the same 
time, confidentiality as contemplated in Section 65 should 
and can be maintained. 


heconmedat.on 3: That the functions of the College be 
bough to the antention of all members of the profession ina 
positive manner by means of College publications, and that 
a method of positive description of College functions to all 


medical students during their undergraduate studies be 
determined. 


tnd Coliege of Fhysicians and Surgeons no longer CUii- 
trols Curricula in medical schools. Although each school 
has a component of instruction in this area, it is felt to be 
variable in time and content. We do, however, have strong 
ties by means of our university representatives and thereisa 
mechanism whereby tne Coliege can have an educatiwnai 
input to the senior students. 

College publications should demonstrate the initiatives of 
the College and members of the profession in serving the 
public interest. Credit should be given and taken where due. 


Recommendation 4 was reproduced above 
at p. 417. 


B. MANPOWER STUDIES 


Recommenaation 5: That the College collect manpower 
data of the type presently being collected, that this data be 
stored within the College, that access be at the discretion of 
the Council of the College, and that individual Gontidentit y 
be maintained. i. 

The Committee's discussion of this issue was undertaken 
with the knowledge that Council has already had considera- 
bie debate on this issue. |t is our feeling that such data 
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CulieCies 2 atid avaliable to the College may be very important 
inthe protection of the public interest’, and that a clear 
statement of policy with regard to our role in medical 
manpower was needed. There was agreement that the 
College had a responsibility to collect information consid- 
ered essential to determine the current and future levels and 
deployment of medical manpower in Ontario. 

The government can gather information from other 
sources, but it is generally conceded that this would be less 
reliable, and less current than the method proposed by the 
Colleqe 

it iu tuot inconceivable that proposals for the delivery of 
service and the deployment of physicians will be forthcom- 
ing This College should be in a position to make a judgment 
about such proposals. Furthermore, this College may be 
required to speak Out on such proposals if they contravene 
the public interest in the provision of professional medical 
senices. If the College should have to take such a position 
in the future, their position would be a strong one only if their 
data base was accurate, and only if our position could 
clearly te defined in the interest of the public and not the 
protession. To return to our original theme, of paramount 
importance is our credibility and public confidence. 


C NEWPROCEDURES OR THERAPIES 


Hecommendauon 6: That a small three member committee 
be established tc consider problems raised relative to new 
modalities of practice and new therapeutic agents. This 
committee would be free to enlist the expertise of authorities 
in the field and using this information advise the Executive 
Cornmittee as to the position the College should take. 


The Committee felt strongly that the College should 
identify its position with reqard to new modalities of treat- 
ment and therapeutic agents. As an example, as the body 
verted to preserve the public interest in medical practice, 
we hiave not taken a position on the use of Laetrile. It is 
recognized in some instances that the timeliness of such 
clalements would be of particular importance and it would 
be important for the College to respond quickly and au- 
thoritatively to situations as they arise. 

vii line Vilici Nani, inere iS AO reason that such state- 
ments Could not be anticipatory in nature. They would be 
directed to the profess'on as a regular educational release 
via a monthly College publication. They would also be 
useful to the public as constituting a statement from the 
wUUy ieopOoNsibie ior (their protection. 

At the present time, this is done on an ad hoc basis by 
College officers having obtained appropriate advice, and 
also by the Medical Review Committee in making judgments 
on the medical necessity of services when a case has been 
presented to them by OHIP (e.g.HCG). It has also occurred 
in a more organized fashion by the Executive and Council 
(Acupuncture). It was our feeling that an on-going review, 
with wide circulation of individual items would be helpful to 
the profession and would produce a broader ‘'Coliege 


opinion” than through the Medic:al Review Committee or <id 
hoc mechanism, and also we feel demonstrate to the public 
that we do act in a positive fashion to their safeguard and 
benefit. 

This position should not be construed as preventing 
practitioners from applying new modalities of therapy as 
long as they pose no significant hazard to an informed 
patient. Nevertheless, surely the: College should not shrink 
from making a judgment pro or con about the efficacy of 
such therapy based on the opinion of experts. 

The make-up of the committee: Should be chacen ta neon 
real expertise to bear. We would suggest one member 
should be a clinical pharmacoloc'st. 


D. LICENSURE 


Recommendation 7: That the Education Committee care!ul- 
ly examine the following. 

1. A straight internship is insufficient training for a General 
licence. 

2. Licensure be granted to physicians taking straight intern- 
ships, but only atter certification by the Royal College of 
Physicians and Surgeons of Canida. 

3. The Education Comnuttee carry Out studies to determine 
competence for a General licence after one or two years of 
training. 

The Committee were made aware of the current activities 
of the Education Committee, but were not prepared totahe a 
firm position on the preregistration training period. Howev- 
er, they feel certain issues required clarification. This re- 
commendation is supportive of the Education Committee 
plans for studying a variety of pre ‘egistration routes. 

They did feel, however, thar the ovnartatinne mf tha 
experience gained in clinical clerkships which were held at 
the time of institution of that program had not been met. 
Consequently, this ‘ecomimendation ts designed to urge the 
Education Committee to address themselves to this issue 


E. PEEIRREVIEW 


Recommendation &: That a proposal for a pilot study of per 
review programs be taken by the College to the districts for 
discussion. The initial methodology and qround riiles for 
peer review should be outlined and the non-punitive educa- 
tional nature of the outcome be guaranteed. 


Knowing that peer review will be the subject of a report by 
a separate committee, this topic was not discussed in deoth 
The proposal placed before Council in April of 1977 was 
supported in principle and the discussion focused on ways 
and means of introducing such a program. 

In the present climate, any acitivities which could be 
interpreted as additional controls would ‘ikely engender 
resentment. It would therefore be necessary to present a 
proposal for peer review in a positive manner with empriasis 
on the educational purnose and the benefits fo be garedt, 
the profession. It was felt that a pilot study would be required 
to Obtain evidence io support a peer review progiam. ari! 
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that persons taking part in such a study should be protected 
from punitive measures. The possibility of working with the 
ontario Council ot Continuing Education for developing the 
educational components of the program should be ex- 
plored. 

It will be the responsibility of the College to gain the 
acceptance and support of the profession for such a pro- 
gram lo this end, the Committee feels that any such 
| roposal should be discussed widely among members to 
allow thei input. A mechanism for a district-by-district 
oiscussion should be arranged. 


t DELEGATION OF MEDICAL ACTS 


Hecommendation ne An act declared by the College to be a 

actoun be done by anon-medical person when the 

C Bigoe has aperaied the training and the assessment of 
tne proticiency of these persons to perform the aci. 


sty! 
a. 


The Committee reviewed Current mechanisms and Cur- 
rent problems in delegating medical acts. Historically, the 
growth of paramedical individuals has been rapid and 
necessary. It is a situation which ts far from static as the 
technology of medicine advances, and as other professions 
develop and change or seek to change their role. 

lt is Our view that the College should not be seen to be 
defensive in the use of this mechanism, since modern 
practice already has fostered such developments. The 
recommendation is designed to enunciate a policy whereby 
our profession can safely sanction such delegation. It is 
stated to assure the public that such individuals have been 
trained in a program which this College has reviewed and 
approved and that the demonstration of their proficiency 
has been by a method which this College has reviewed and 
in which it has credence. It is meant to imply that medical 
professional input p ays a significant part in the training and 
assessment components of Such programs. 


G. THE SIZE OF COUNCIL AND COUNCIL ASSISTANTS 


fecommendation 19: That Council increase its size to the 
maximum allowed b/ The Health Disciplines Act. 


In Considering the current activity of Council, and in 
particular, the accelerated activity expected with new pro- 
grams, the Committee felt that there was a need now to 
mare use of the current provision under the Act for increas- 
ing the number of members participating in the direct 
activities of the Council. At present, Council consists of 5 
university representatives, 12 elected members and 4 per- 
SONS appointed by the Lieutenant Governor in Council, fora 
total of 21. The maximum permissible under the present Act 
is 5 university representatives, 16 elected members and 6 
persons appainted by the Lieutenant Governor in Council, 
for atotal of 27. 

Trey did so after discussing a number of mechanisms 
which might be available to lighten the increasing load on 
individual councillors short of changing Council's size. 


However, the provision that councillors must staff all statu- 
tory committees and the obvious desirability of having direct 
Council input into other committees brought us finally to this 
recommendation. Certain committee appointments pose 
particularly heavy loacs (Discipline) and increased Council 
manpower would allow construction of further panels. 
There is also an advantage of increasing the Council 
presence in districts if more councillors are available. 


Recommenaation 11: A system of appointing College is - 
sistants in each aistnct be instituted, taking into Consider: 
tion geography, specialty and profession, and/or publi 
esteem. The number suggested trom each district is Not io 
exceed four. Each appointee would be expect@d to Make 
time commitment to the College 


This recommendation has two purposes. First, it cou'd 
assemple a cadre of members with a real interest ana 
commitment to the Ccllege who could by their diversity 
assist the Council in ad hoc committees, hospital assess- 
ment, special assistance teams, and inspections. By being 
involved in a continuing way, they would quickly become 
knowledgeable with the workings and responsibilities of thie 
College. Secondly, they would act as District Council As: 
sistants with whom their Councillor could communicate first 
hand topical information from the College for further dis- 
semination in the district, and the group (the councillor and 
his assistant) would be a more visible ‘‘presence” of the 
College in each district. Communicat:on with the profession 
at alocal level would be improved. 


H. PERIODIC REVIEW OF COLLEGE COMMITTEES 


Recommendation 12: That a periodic review by Council of 
Statutory Committee functions on anwn-going regular basis 
take place. 


The Statutory Committees of Council reflect its major 
activities arid responsibilities. Each reports twice a year to 
Council on its proceedings. Council therefore has an op- 
pcrtunity to monitor such activities on a regular basis. 

What we are recommending is for instance that one 
ccmmittee per year be reviewed by Council, possibly by 3 
ccuncillor rot associated with the committee. Such a review 
would not just look at the day-to-clay operations of the 
committee, but might well comment on the effectiveness of 
the commitee, whether its purpose or its needs are chang- 
ing or should change, whether its stance is appropriate to 
the times and so on. We are aware that although we are 
bound by an Act, there is a hazard that a committee (even a 
changing cne) might become if you like, set in its ways, 
preoccupied with the problem of the day and not see the 
need for changing methods or approziches. Such a periodic 
review would be helpful in producing a fresh, outside 
overview of these important functions on a regular basis. 

During its deliberations, the Committee quickly became - 
aware that much long term planning had already gone on. In 
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particular, the Ad Hoc Cornmittee on Peer Review and the 
Education Committee have long term projects under con- 
sideration. We are also aware of the planning which went on 
and was initiated by Council to improve the Discipline 
procedures, subsequent to the Henry report. 

\Wree arn alten asare that some of our recommendations do 
Olu ivitute long term planning, but are attempts to firm up 
principles by which the College functions, and which have 
long term sae 

tte a “gest theme of these recommendations is 
the Bon that the significance and value of this 
College as the repository of authority in a self-governing 
profession needs serious up-grading in the eyes of the 
public and our own profession. It is our opinion that a 
vigorous effort in Communicating our role to the public and 
the profession must be undertaken. This is not to be inter- 
preted as an ‘advertising Campaign’, but as an ‘‘informa- 
tion campaign”. 


We are also aware that these recommendations have 
sini seeming with regard to cost and to space. 
Pu eyes we siearnee NO specific recommendations in this 
reoeiadi we urge that this reparative process be regarded as 
a high priority, and recommend that the mechanism and 
resources required todo so be facilitated by Council. 


The Report of the Committee as a whole was accepted by 
Council, and the Executive was directed to study and 
implement Recommendations #1, #3, #4 and #6, andto 
determine ways and means to proceed with the other 
Recommendations. 


Report of the Peer Assessment and Education Committee, p. 15. 


The Committee on Peer Assessment and Education, which 
was Created by motion of Council 5-C-4-77 in April 1977, 
“pent considerable effort in studying the very involved and 
cifficult yob assigned to it. You will recall the terms of 
reference given the Committee. 


Tt RMS OF REFERENCE: 

“{ne Committee will consider all aspects of the institution of 
a peer assessment program, to include criteria to be used, 
lyeCS of persons serving as assessors, decision-making 
procedure within the College, personnel and financial 
implications for the College and necessary amendment to 
legislation. The Committee shall also consider how such a 
program could be integrated with present College activities 
of peer review, and shall report with recommendations to 
the Council in November, 1977, having given the Executive 
Committee an opportunity to comment upon any recom- 
mendations prior to the Council meeting." 


The Committee studied a large amount of material in the 
medical literature, and held detailed discussions with 
representatives of the Corporation. of Physicians of Quebec, 
who are involved in the operation of a program designed to 
ensure ongoing competence of Quebec physicians. In 
addition, the mernbers of your Committee discussed the 
philosophy of this. type of program with many colleagues, 
and brought idea:; and opinions from these contacts to the 
deliberations of th2 Committee. 

The Committee became convinced that some type of 
program toensure competence is required, if the College is 
to fulfill its respon sibility 70 the people of Ontario, but it was 
also Convinced of the necessity for a carefully and logically 
designed orogram, rather than a complete but hastily 
framed answer to the Council. Accordingly, the Committee 
was not able to consider all the matters within its terms of 


reference, since t was felt that until some evidence was 
obtained as to the utility of such a program, integration into 
( .ollege peer activities, cost, and details of the administra- 
ton ofa program of this type, could not be properly defined. 
The Committee agreed that the purpose of Peer Review in 
a general sense is to ensure that an acceptable level of 
competence is maintained by all physicians licensed to 
practise medicine in Ontario. 
The Specific Objectives of Peer Review were considered 
to be as fol-ows: 
1. Toidentity physicians who are practising at an unaccept- 
able levial in general, or in specific areas. 
. To designate remedial actions to correct the deficiencies 
identified. 
Toensure that the remedial actions have been effective. 


tre Cornmittee looked at the alternatives of relicensure 


rae amhan, campulsory CONtiNuINg education require- 
ments, selt- evaluation computer examinations, and is of the 


opinion that an on-site inspection by a peer or peers was the 
only method likely to accomplish the objectives. Whether or 
not this method could meet the abjectives could only be: 
decided after experience was gained with sucha program 
Accordingly, the Committee was in favour of the Coillece: 
organizing a pilot study, to be designed as a feasib lity 
program, to gain experience in on-site peer assessment |: 
was the feeling of the Committee that this project must be 
non-punitive in nature, and aimed at accomplishing the 


AO 


& 


s ’ 


following: 


a) determining whether or not the findings of the program 
validate the need for a program af this type.at all: 

b) determining whether the information obtainable in a peer 
on-site assessmenit is adequate to identify unacceptable 
levels of practice; 
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Cc) devising and validating a standard reporting system as a 
tool to be used by peer assessors; 

d) attempting to determine whether this type of on-site peer 
assessment should be done by part-time peers in prac- 
tice, or whether full-time assessors would.be preferable; 
and 

e) ascertaining the kind of educatimnal program that would 
benefit any physician identified as practising at an unac- 
ceptatile level. 


The Committee feels strongly that assessment reports 
should b2 reviewed by a College committee appointed tor 
the purpose, and that any decision as to necessary remedial 
educatio ), or other action, must be the responsibility of that 
Committee. It is anticipated that if any decisions were 
contemplated that necessitated ection interfering with a 
physician's practice, that the physician concerned would 
be interviewed and the matter discussed in detail with him. 

lt was the opinion of the Committee that for the pilot 
project, a random sampling of the profession should form 
the basis: of the sample, and that in addition, a rancam 
sample of physicians who practise in isolation from CCl- 
leagues and/or hospitals should be included The inclusion 
of this specific grouo of physicians is based on the exper!- 
ence of the Quebec program, which has found within its 
ranks a relatively high need for remedial educational assist- 
ance. 

The Committee was sensitive to the need that a program 
of this type would have to be shown to the profession as 
desirable and necessary, and above all, as fairand helpful to 
the profession. The Committee felt that the profession 
should be told of the College's intentions, and asked, not 
whether they agree with the principla, but for suggestions as 
to how the program could be designed as fair, accurate, and 
effective. 

The emphasis has io be Gn the educationai role of the 


program, with the assurance to the profession that it is not 
‘Jesigned as, and will not be used as, amethod of grading for 
»hysicians into categories of competence, but is specifical- 
'y aimed at tne identification and correction of an unaccept- 
able level of practice. 

The Committee, therefore, would make the following 
racommencations: 


1. That the Council approve the institution of a pilot project 
on peer assessment, using on-site peer evaluations. 
2. That accmmittee be struck by the Executive Committee 
to organize the pilot project, with particular respect to 
i the format of the on-site visit, 
Whe essai Ol ine repurting form, 
in the delermination of means of acquiring input by the 
profession with respect to procedures and methods, 
and 


iv the formulation of recommendations with respect to 
support staff, and a proposed budget. 
3. That a budgetary allowance of $100,000 be allocated in 
the 1978 budget of the College to tund the pilot project, in 
its initial phase, unti! a more detailed budget is approved. 


The recommendations of the Corimittee were accepted 
by Council. with the addition of a fourth item: 
4. That an initial information program directed to the protes- 
sion explaining the reasons for this pilot project be 
instituted in advance of the pilot project. 


The new committee will report to Souncil with a planned 
program, for approval, prior to any action. 

if inembers of tiie Culege Nave any propesais or com. 
ments which they feel might be germaine to the responsibili- 
ties assigned to this committee, these emoute be directed to 
the Registrar. 
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NOTICE 


Durning the past year the College has received a 
suvnuancd iulweel Of Complaints relating to what is 
alleged to have been improper conduct on the part ofa 
physician while carrying out a gynaecological ex- 
amination. 

None of these complaints after being considered by — 
the Cornplaints Committee have been referred to the 
Discipline Committee for a hearing. In one instance, 
the case was referred to the Health Disciplines Board, 
as the complainant disagreed with the decision of the 
College. After reviewing the material available to the 
Complaints Committee and questioning the com- 
plainan: and the physician concerned, the Health 
Mr.ciplines Board confirmed the decision of the Com- 
plaints Committee of the College. 

lt should be pointed out that while the circum- 
stances surrounding these incidents may vary, the 
examination having taken place in a physician's of- 
fice, the patient's home, and even in an out-pa- 
tient department! of a hospital, in all cases there was 
no third party present. 

While the College recognizes that it may not be 
practical to have a third party in attendance in all 
instances during a gynaecological examination, it 
nevertheless wishes to draw to the attention of the 
MUS OF tive Coliege that it would be wise for all 
physicians to exercise discernment in determining 
those situations where such a precaution would be 
advisable. 
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Report of the Medical Review Committee, p. 17. 


Since the last meeting of this Council, the Medical Review 
Committee has met on fourteen days for regular meetings in 
addition to its hearings and hearings before the Health 

\cpout Qoard. During that time 59 new referrals 
hie Banh considered and in addition, 42 reports of medical 
and financial inspectors appointed by the Committee to 
obtain further information regarding reterrals previously 
received have been reviewed. Thirty-nine doctors have 
been interviewed and tentative decisions made. It would be 
a fair assessment to make that while the volume of work of 
the Committee remains approximately steady since our last 
lepull, Wie “Valuie of the cases which happen to have arisen 
during this period of time may have been somewhat more 
complex and protracted than is usual. 


Certain matters which have come to the Committee's - 


attention in the course of their review of accounts referred 
by the General Manager of the Health Insurance Plan 
deserve to be brought to the attention of Council. The 
Committee has been concerned with a significant number 
of accounts for the service of psychotherapy which have 
been rendered in circumstances which inspection suggests 
do not meet the Committee's view of what is an appropriate 
standard of pract ce for psychotherapy in Ontario. 

The Committee looks to and accepts the O.M.A.’s defini- 
tion of psychotherapy as set out in the Schedule of Fees, 
namely ‘‘any form of treatment for mental illness, behaviou- 
ral maladeptations and/or other problems that are assumed 
to be of an emoticnal nature, in which a physician deliber- 
ately establishes a professional relationship with a patient 
for the purposes of removing, modifying, or retarding exist- 
ing symptoms, cf attenuating or reversing disturbed pat- 
terns of behaviour, and of promoting positive personality 
growth and development”. It will be recognized that this 
definition provides for a wide variety of treatment modalities. 
Distressingly, a number of physicians have taken the posi- 
tion that no medical record can or should be kept in the case 
of psychotherapy. This position appears to be based (a) 
upon the idea that the patient will not communicate freely 
with the pnysician if ne knows that a record will ultimately be 
nade of the nature of his problem, or (b) upon the physi- 
cian’s concern about the ultimate confidentiality of these 
records. On the other hand, the Committee has as a main- 
stay of peer review reviewed physicians’ records in order to 
obtain evidence that the service has been rendered in 
appropriate fashion and was of acceptable quality. The 
Committee does not contend that the review of records in 
and of itself is the only legitimate tool of peer review but on 
the other hand, it is fair to say that a review of physicians’ 
practice records in the past has served as a useful way of 
drawing some conclusions about the quality of the physi- 
cian’s work and the nature of the services rendered. The 
Committee, therefore, considered the question of appropri- 


ate standards for practice records in psychotherapy. The 
Committee consulted various authoritative professional 
psychiatric bodies arid sought peer opinion with respect to 
such matters and cer.cluded that the physician should * 75 
normal patients’ records as required by the regulations 
under The Health Disciplines Act and that such records 
Ought to indicate and state in some reasonable diagno whe 
terminology the presumptive nature of the illness or problem 
being dealt with and some idea of the history of its orig) In 
addition, it was felt that such records ougNt to state a pian el 
treatment or approach to the identified problem togetne 
with some rationale for ihis plan ard a presumptive digg: o 
sis. Followup of progress records of psychotherapeutic 
treatment over lengthy courses, it was felt, shou'd ain. 
indicate the patient progress on therapy. The Committee 
recognized that all of such elemerts may not appear in the 
record of the first or even the first few visits 19 the Course of 
psychotherapeutic contact but it was felt that the applix:a 
tion of these criteria reasonably to the whole of a patients 
record was in accord with the appropriate standard of 
practice in Ontario whether for Gonsuianis or general 
physicians. 

Your Committee has taken this matter up with the Ontario 
Medical Association and it is hoped that a reasonable 
standard can be agreed upon and will form the basis for 
proper practice in the future. In addition, it is hoped that the 
fee for counselling recently introciuced in the Schedule of 
Fees can be rationalized into this structure. 

Another area of concern recertly has been referrals of 
certain practices in which proctoscopy (not to be confused 
with siginoidoscopy or Proctosigmnoidoscopy ) has been a 
very proninent feature. After soliciting a substantial number 
of peer opinions in the fields of general surgery and gastro- 
enterology, the Cornmittee was of the view that proctoscopy 
or anosc.opy had no value as a routine screening procedure 
for the detection of asymptomatic colonic or rectal disease. 
The Committee took the view that proctoscopy or anoscopy 
was medically useful for further investigation of significant 
symptorns or signs relative to the anorectal region and 
should not be used in the nature of a screening icoi in 
patients without well documented histories, signs, or symp- 
toms suggestive of anorectal disease. For this reason, the 
Commitiee could not agree with thie position taken by some 
members that proctoscopy was an essential part of an 
annual health examination. The Committee was of the belef 
that the fee for this service should certainly be paid where 
the signs or symptoms indicated its use. This matter also has 
been brought to the attention of the Ontatto Medical As- 
sociation by your Committee. 

In a similar vein, the Committee was concerned to review 
a number of practices in which repeated intramuscular 
injections of vitamin B12 on a weeily or biweekly basis were 
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administered to pa 1ants with no medical indications for this 
lrealment recorded. Peer opinions suggested that aside 
‘from certain hypercatabolic states encountered in the 
yractise of cancer therapy and aside from pernicious 
anemia, the injection of B12 on such a repeated basis is nut 
nedically necessaly. 

The Committee sonsidered the application of acupunc- 
‘ure to the treatment of obesity and smoking and discovered 
‘hat there are a certain number of practitioners treating 
datients for these conditions by the application of small 
humbtack like devices to the posterior portion of the 
eailobe or by the depositing of small metallic pellets in the 
external ear canal ostensibly as a form of acupuncture, The 
“Committee was further distressed to find that in a number of 
practices this was the only modality of treatment ever 
apphed by tye practitioner in question. Without exception, 
these practices always Charged a general assessment for 
every patient seen and there were even cases in which 
consu'tetors were charged even though patients were, for 
tne most pert, self-referred or referred by general physi- 
CiaNS aS a matter of convenience. The Committee was 
hesitant to suggest that general assessments prior to the 
institution of acupuncture were inappropriate for there may 
obviously be situations in which true acupuncture may be 
annlied hy ethical physicians who do require thorough 
cL ogsrmant of the patient before applying such a modality. 
On the other hand, the Committee found it a little strained to 
accept the proposition that such services were always 
naceccansin the care nt the application of these ear tacks or 
pellets. 

The Committee also had occasion to study the tech- 
niques of ‘'niofeedback"’ as they relate to the practice of 
psychotherapy. It has been observed that the practice of 
“'piofeedback'', when based upon galvanic skin resistance, 
alpha-theta wave monitoring, or eidetic imagery, relies 
upon the principle that psychological states and certain 
autonomic nervous functions are related. While this fact has 
been recogrized by physicians for many years, the relation- 
chip o the  aahathtead skin resistance, alpha-theta wave 

pie g, oe Leow enagery to internal psychological 
states and other physiological variables, is not currently 
established. The Committee concluded that the use of 
biofeedback based upon galvanic skin resistance, alpha- 
theta wave recordings, or eidetic imagery to monitor nerv- 
Ous activity levels, internal psychological states, or other 
physiological variables, is not properly considered to be a 
rnedically necessary service at this time. The use of biofeed- 
back in the mite of migraine headaches, hypertension 
«nd vascula’ insufficiency is still in an experimental stage 
~nd the Cornmittee believes that when valid scientific evi- 
cence 1s available that this is an effective modality in the 
Leatment of these conditions, it should be considered a 
 ecessary service. In the meantime, the Committee was of 
tne view that such a form of treatment is not medically 
recessary. Biofeedback treatment, based upon the record- 
ing of electromyographic activity or electroencephalo- 
Craphic tracings properly measured to monitor muscular or 


cerebral activity for the treatment of neuromuscular disor- 
ders and/or epilepsy, was established as a medically 
necessary service atthis point in time. 

The Cornimittee was obliged to review a number of anaes- 
telic practices during recent months in which claims for 
Controlled or induced hypotensions were very high. The 
Committee: considered widespread peer opinion as to the 
aopropriate practise of and necessity for this modality. As 
with any technique, a list of absolute contraindications 
could be drawn as wellas alist of likely indications. The area 
iri between poses a number of problems in that there are 
differences of opinion as to the indications for and extent to 
which hypotension should be used. “he Committee cons: 1- 
ered these criteria and set out its proposal for reasonable 
indications for this treatment and reasonable standards toy 
its practice. As with all the foregoing, these proposals have 
been brought to the attention of the Ontario Medical As- 
sociation and it is hoped, with their assistance that the 
matter may be resolved. 

Similarly, the Committee was concerned about anumibe 
of cases referred to it regarding anaesthetists who billed for 
almost every newborn patient for anaesthesia at obstetrical 
confinement, with the extra fee provi jed for resuscitation of 
the newborn. The Committee also proposed reasonable 
standards for differenrating unusual efforts at resuscitation 
justifying this extra fee from tre ust al minimal suctioning, 
mask ventilation and slap on the behind which were felt not 
to justify extra billing. It is hoped tha! with the assistance of 
the Ontario Medical Associai.on this matter may aiso be 
Clarified for the benefit both of the public interest and the 
profession. 


Since our last report, the Committee has had the unfortu- 
nate duty of dealing on behalf of the College with a number 
of referrals which have brought to our attention practices 
which no ethical physician would cor done. A routine review 
of several physicians rendering unusually high volumes of 
nursing home care ultimately revecled large numbers of 
services which were apparently not being rendered by the 
physicians in the volume claimed and for which in many 
Cases, apparently lictitwous records nad been created. in 
another case, the routine investigatio 1 of an unusual pattern 
of practice regarding volume of night house calls revealed a 
massive pattern of deception on the part of a physician 
reaching into almost every facet of his practice and affecting 
not only his honesty of billing but als: his Quality of profes- 
sional service. 

The review of a number of physicians on the basis of 
unusually small practice volumes revealed several unfortu- 
nate individuals apparently suffering from conditions such 
as would draw their fitness to practise medicine in Question. 
The Committee has, as has always been its policy, immedi 
ately upon discovering such practices which may constitule 
dishonesty or otherwise affect a physician's fitness to or 
Suitability to practise medicine, referred the matter to the 
appropriate authorities. In the case of fitness to practise or 
disciplinary matters, this is the Registrar of the College and 
in the case of apparent dishonesty, the appropriate police 
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authorities are notified. 

Your Committee has continued to the best of its ability to 
carry Ihe very heavy load of referrals reterred by the General 
Manager and welcomes in this endeavour new members 
appointed to the Committee effective September 1977, Dr. 
Fred L. Johnson of this Council and Dr. Jonn McCabe of the 
City of Windsor. At the same time, the Committee is very 
mindful of the extensive contributions above and beyond 
the call of duty by members recently retired from the 
Comm ttee and on behalf of the Committee, | wish to 
express our personal gratitude and urge that this Council 
express their gratitude to Dr. James F. Ballantyne and Dr. 
Douglas E. Crowell for their years of diligent and arduous 
Service. 

Tne Medical Review Committee has, during its period of 
existence, se 21 difficult times. Indeed this was to be expect- 
ed when the dublic interest and service to the profession's 
interest required the introduction of new concepts and 
untamiliar ideas to a medical profession already beset by 
the effects of social and economic change. Your Committee 
is Cognizant of these difficulties but hopes that in coopera- 


SpectalmNotices; p20 


Professional conduct of Members 

Practitioners are reminded that in entering upon the prac- 
tice of medicine they undertake a life of service in which the 
needs and best interests of their patients must always be 
paramount, and that the self-interest and competitive prac- 
tices acceptable in commercial enterprises have no proper 
piace in the profession of which they are members. 

From the time of Hippocrates there has existed and been 
develouea ny traumnon a code of professional conduct that 
exists to the knowledge of all members of the profession 
quite apart from any written regulations or Code of Ethics 
that may be drawn uo for the guidance of members. The 
College has adopted the Code of Ethics of the Canadian 
Medical Association. A copy may be obtained without 
charge from the Registrar and all members are urged to 
familiarize themselves with its contents, bearing in mind that 
the Code is only a guide and does not bind or limit the 
Discipline Committee of the College in determining whether 
professional misconduct has occurred. According to the 
weight of judicial authority the members of the Discipline 
Committee who are members of the College having knowl- 
edge of the traditional standards of professional conduct 
ara anttlad io inidae whether any offence has been commit- 
ted that amounts to misconduct in a professional respect or 
conduct unbecoming a medical practitioner. | 


tion with this Council and with the Ontario Medical Assoc .a- 
tion, both of whom have so frequently and qraciou ly 
extended helping hands, that we may Continue to domo a. 
trate that the medical profession of this Province ts tespon 
sibly capable of self-government and self-discipline 11s 
your Committee's respectful view that a number of chances 
in the format of its activities may be desirable to prom. te 
these ends and rio doubt this Council will have an oppor- 
tunity to consider those changes. Notwithstanding that, 
your Committee 1's of the view that we must somehow mike 
this concept of retrospective peer review work and your 
Committee rededicates itself to this Council and to the 
memoership of the College to clo its utmost in this direction. 
The alternatives to peer review when examined in the light of 
the public interest in receipt of optimal health care and the 
interest of the medical profession in Ontario, are too unac- 
Ceptzble even to receive consiceration. 

Your Committee expresses its appreciation for your 
support in the past and looks forward to your input end 
assistance in the future. ; 


Regulations defining professional misconduct 

For the putpose of the Medical Part of The Health Disci- 

plines Act, ‘professional misconduct” is defined in Section 

26 of O.H. 5/77/75, a regulation made by the Council and 

approved ty the Lieutenant Governor in Council. Profes- 

sional misconduct 1s defined in the Regulations under 
thirty-one general categories, as follows, 

1. failure tyy a member to abide by the terms, conditions or 
limitaticns of his licence; 

2. contrave ition of any provision of the Medical Part (Part 
Ill) of The Health Disciplines Act, The Health Insur- 
ance Act, 1972 or the regulations; 

3. failure to maintain the records that are required to be 
kept respecting a member’s patients; (Reference: Sec- 
tion 28 of O.R. 577/75) 

4 having a conflict of interest; (Reference: Section 27 of 

Olt S77 775) 

using aterm, title or designation other than one author- 

ized or USING aterm, title or designation that is prohibited 

by this Regulaticn, 

6 permitting, counselling or assisting any person who is 
not licensed under Part Ill of the Act to engage in the 
practice of medicine except as provided for in the Act or 
this Regulation; 

7. charging a fee that is in excess of the fee in the schedule 
of fees of the Oritario Medical Association without prior 
notification to the patient as to the excess amount of the 
fee; 


Cc 


10. 


11. 


12. 


13. 
14. 


15 


16. 


V6 


18. 


19. 


20. 


21. 


22. 


23. 


24. 
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(NOTE: ‘‘prior notification'’ means notification betore 
the sevice is performed. !t may be given veroally or in 
writing buta signin the office is not acceptable. } 


. charging a fee that is excessive in relation to the ser- 


vices performed; (Reference: Principles Governing 
Proper Professional Charges on page 22) 


. failure to carry out the terms cf an agreement with a 


patient: 

selling a protessional account to a third party; (NOTE: 
The College does not prohibit the use of credit cards in 
payment of physicians’ accounts. } 

retusing to render a medically necessary service unless 


payment of the whole or part cf the fee is received in 


advance oftheservicebeingrendered; 

requiring payment for a service that is insured under 
The Health Insurance Act, 1972 as a condition to be 
met before completing a clairy card for submission 
under that Act or, before providing an itemized account 
of the services where a request is made for an itemized 
account by the patient or arepresentative of a patient; 
offering areduction for prompt payment of an account; 
charging a fee for services not performed; 
falsifving a vecoc4 in recnect of the examina 
treatment of a patient; 

knowingly submitting a false or misleading account or 
false or misleading charges for services rendered to a 
patient; 

announcing or holding out to the public that the member 
is a specialist or is specially qualified in a branch of 
medicine where the member is not qualified as a spe- 
Cialist; 

(Reference: Section 22 of O.R. 577/75 governing the 
recognition of specialists and use of specialty designa- 
tions.) 

engaging in the practice of med cine while, the ability to 
perform any professional service is impaired by alcohol 
or adrug; 

contravening while engaged in tne esgittion of medicine 
any federal, provincial or municipal law, regulation or 
rule or a by-law of a hospital cesigned to protect the 
public health; 

failure to maintain the, standard cf practice of the profes- 
sion; 

giving information concerning a patient's Condition or 
any professional services performed for a patient to any 
person other than “he patient without the consent of the 
patient unless reauired to do so by law; 

failing to continue to provide professional services to a 
patient until the services are no longer required or until 
the patient has had a reasonable opportunity to arrange 
for the services of another member; 

making a misrepresentation respecting a remedy, treat- 
ment or device; 

failing to reveal the exact nature of a secret remedy 


van ar 


25. 


26. 


ai. 


28 
29 


30. 


follc wing a proper request for such information; 
(NOTE: A ‘‘proper request’’ would be a request made 
by the College or by a member who is treating the 
patiant.] 
Rne ope use #4 the authority to prescribe, sell or dis- 
peor soa drae including falsifying a record in respect cf 
ga plascUnpuon or the sale of a drug; 
|NOTE: A member who sells or dispenses a drug to his 
Patent shall comply with the provisions of Section 27 
oa seruhuies 9 ttirough 38 of O.R. 5777/75 relating to 
the prescribing, dispensing and sale of drugs by mem- 
bers. | 
failirig to provide within a reasonable time and without 
Cause any report or certificate requested by a patient or 
his authorized agent in respect of an examination or 
trea‘ment performed by the member; 
failing to Carry out the terms of an agreement or contract 
with a hosp tal: 
sexual impropriety with a patient; 
Snaring fees with any person who has referred a patient 
inourtseviny sees rom any person to whom a member 
has referred a patient or requesting or accepting a 
rebate or commission for the referral of a patient: 
publisning, displaying, distributing or using or permit- 
ung. directly or indirectly, the publishing, display, dis- 
tributon or use of any advertisement related to the 
practice of medicine by amember other than, 

(1) professional cards that contain only the name of the 
member, a vocational designation, academic de- 
grees, the member's address and telephone num- 
ber, 

(1) aN announcement upon Commencing practice or 
Ch anigiiyg the location ofa member's practice that, 

a. does not exceed two standard newspaper co- 
lumns inwidth and ten centimeters in depth, 

b. dues not contain references to qualifications, 
procedures or equipment but may contain aca- 
demic degrees, and 
1c. does not appear more than three times in a 

news paper in respect of the commencement of 
the practice or of a change in the location of the 
practice, 

Mn) Appointment cards that do not contain more than 
Ihe information contained in a professional card 
und ihe time and date of the appointment or ap- 
pormtments, 

(iv) atulephone directory listing, 

a inthe white pages that, 

1. is of dark or light type, 

n where a member is a certificated specialist, 
may inclicate the specialty designation, 
“are a menibder who is not a certificated 
specialist restricts his practice to one branch 
of medicine may insert after his name ‘'Prac- 
PUP MIINOOTBU. ed. icc teccsee tencatneceseveancnneens we 

VV Goes notlist office hours, and 
‘ere the practice of medicine is carried ori 
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as a partnership, clinic, medical centte or 
other form of meciical group lists the name «af 
the partnership, clinic, medical centre «ar 
other form of medical group and the name's 
of the members with their designations 
therouncer 

b. inthe yellow pages tr at, 

_ 1s listed only in tre section "Physicians and 

Surgeons 

Jsunly ohight type, 

. where a member is a certificated specialist 

may indicate the specialty designation, 

iv. where a Member who is not a certificated 
specialist restricts his practice to a brancn ot 
medicine may insert after his name ‘'Prac- 
tice limited 10....:... re et te 

v. does notlist office hours, 

vi. IS listed only in the telephone listing for the 
geographical area in which the member |s 
engaged inthe practice of medicine, and 

vu. Where thie practice Of Medicine ts Cafned ON 
aS a partnership clinic, medical centre or 
other form of medical group lists only tne 
name of the partnership, clinic, medical cen- 
tre or other form of medical group and lists 
the names of the rnembers in their alpnabeti- 
cal order inthe yellow page section; 


31. conduct or an act relevant to the practice of medicine 
that, having regard to all the circumstances, would 
reasonably be regarded by members as disgraceful, 
dishonourable or unprofessional O. Reg. 577/75.s. 26 
O Reg. 631/77. 


Principles governing proper professional charges 

1. Any agreement between physician and patient or re: 
presentations miade by the physician to a patient as to the 
physician's pro’essional charcies should be reasonable. 
The physician shall scrupulously carry out the terms of 
any such agreement or representation. 

2. The professional charges of members of the College 
shovld take intc account and be governed by the follow- 
ing factors: 

(a) The qualifications and professional standing of the 
member ' 

(b) Thedegree of skill exhibited. 

(c) The time required in rendering the service. 

(d) he circumstances in which the Services were ren: 
dered—office, home, hospital or elsewhere; day or 
night, emergency or routine. 

(€) ~he responsibility involved, | : 

(f) “he attitude and demands of the patient. 

(g) “He geogidpiicai area int which tne services are 
rendered. 

3. Under the provisions of Section 26 of O.R. 577/75 the 

following are detined as ‘professional misconduct’’. 

(a) charging a fee that is in excess of the fee in the 
schedule of iees of ne Ontano Medical Associatiol) 
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without prior notification to the patient as to the . 
exces’ arnmuuntof the fee, 

(b) charyjing a fee that is excessive in relation to the 
services performed, 

(c) failure tu Carry Out the terms of an agreement with a 
panent. 


Use oft Specialty Designations 
eonon 22 of OR. 577/75 provides that, a member to 
Ahom @ Certificate in a specialty has been issued by The 


Royal College of Physicians and Surgeons of Canada may 


use a designation fer the specialty approved by The Royal 
College of Physicians and Surgeons of Canada. 

It has been the policy of the College of Physicians and 
Surgeons of Ontario that those Certificated by the Royal 
College and who by training are qualified to practise in a 
field mot included in the Royal College designations, may 
use one of the generally recognized designations, €.g. 
es atdiologist, allergist, etc 

In Section 26 os 0. R. es 75 announcing or holding out 

WOK UTNet Ci Ro aes Ler is a specialist or is specially 
Qualified in a branch of medicine where the member is not 
qualified as a specialist, is defined as professional miscon- 
Cuct. 


swwuUc.ins of Ontario Medical Schools entitled to perform 
services 

Section 52 of The Health Disciplines Act provides that ‘'no 
person shall engage in or hold himself out as engaging 1n the 
practice of medicine unless he is licensed under this Part”. 
f4ut the Act goes on to provide that this prohibition does not 
apply to a student of medicine engaging in a curriculum of 
studies at @ medical school in a university in Ontario. This 
er einpliun Goes Nul apply in the case of a student of a 
medical school outside Ontario who is employed as a 
summer ‘intern’. clinical clerk or extern by a hospital in 
Ontario un’ess he is enrolled as a student in a faculty of 
medicine in Ontario. 


Prescribing privileges of interns 

An intern registered on the Educational Register may write 
presc nptions only for the in-patients or out-patients of the 
hospital or teaching practice in which he Is training. He is 
not permitted to purchase, order or possess Narcotics or 
Controlled Drugs; nor is he permitted to order or receive 
complemeritary samples of these drugs 


Disciplinary action by a Hospital 

The Public Hospitals Ac:, R.S.O., 1970, c. 378 as amended 

by 1972, Cnapter 90 provides that:— 

“Section 40. Where 

(a) the apolicaticr of a physician for appointment or reap- 
pointmient to a medical staff of a hospital is rejected by 
reason of his incompetence, negligence or misconduct; 

(b) the privileges of amember of a medical staff of a hospital 
are restrictec or Cancelled by reason of his imcompe- 
tence, healigence or misconduct: or 
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(c) a physician voluntarily or involuntarily resigns from a 
medical staff of a hospital during the course of an 
investigation into his competence, negligence or con- 
duct, 

the administrator of such hospital shall prepare and forward 

a detailed report to The College of Physicians and Surgeons 

of Ontario. 1972,c.90,s. 22." 


Cancellation of Licence for Default of Fees 
Section 4/ of The Heaith Disciplines Act, 1974 authorizes 
the cance lation of a licence tor non-payment of any pre- 
scribed fee after giving the member at least (WO Mohiitis 
notice of the detault and the intentior to cancel the licence. 
Members are cautioned that the Act states that ‘no 
cerson shall engage in or hold himself out as engaging in the 
practice 0! medicine unless he ts licensed under this Part”’ 


Penaity for non-payinent of Licence Fees 
Members are reminced that dunng the penod a licence ts 
cancelled for non-payment of fees the former member Muay 
not charge fees for services rendered to patients during the 
Elio Of CaNCeilatiUh, ane wes Gifeauy paid te Ihe Ev, - 
cian for services during the period of cancellation are 
subject to recovery by OHIP or patients. This can te a 
severe penalty if the t re period invclvedis of any iength 
The cancelled licence may be re- ssued upon payment of 
the fees tnat were due aiid aii auditional fee of $25.GG. ou 
date of issuance of the licence will be the date upon which 
these fees are received by the College. 


Expiry Date of Licences 

Each member's Certificate of Licence shows the date w.pion 
which it expires. Those whose surnames begin with ore of 
the letters A to L hold certificates that expire two Caleri:t i 
‘montns after their birth Gates in even-numbered yedls.. 
1976. Those whose surnames begin with one of the letters 
Mito Z hold certificates that expire two calencar sonic 
after their birth dates in odd-numbe’ed years, e.g. 1977 


Resignation of Membership 
A member who ceases to practise in Ontario may resign Nis 
membership by filing with the Registrar hisiresignation ir 
writing and his licence is thereupori cancelled subject tu the 
continuing jurisdiction of the Ccllege in respect of any 
disciplinary action arising out of his professional conduct 
while arember. Z 

Before re-entering practice in Ontario a former memiber is 
required to re-apply for a licence end must comply with the 
requirements set out in the Regulations governing the 
issuance of that class of licence. The applicant is not 
authorized to practise in Ontario until the licence has been 
issued. 

pe 

Employment of aLocum Tenens | 
Before engaging a locum tenens a member should obiain 
assurance from the College that the prospective locum is 
eligible tor a licence to practise in Ontario, and ts in fact 
licensed before he commences to practise. 


Dispensing Fee 


Ihe College does not consider it to be a conflict of interest 
situation fora physician to charge a dispensing fee, as laid 


out in the OMA tariff, in circumstances where he provides a 
Crug to a patient. 


Physicians! sting in Regional Directory 
Memters ar advised that announcements concerning 
physicians which appear in any publication other than those 


permitted by ihe regulations will be considered as advertis- 
INg by the College. 


Advertising Guidelines 

The following guidelines have been developed to assist 

Officers of the College in responding to inquiries which 

relate 'o advetising and the soliciting of patients. 
1. Signs 
(1) A sign should be “‘in good taste"’ and not in contraven- 
tion of any municipal by-law or ordinance. A sign may be 
illuminated if municipal by-law permits, but not ‘‘flash- 
INC) 
(2) For an individual practitioner, a SIGN Not more than 36 
INC hes long and 8 inches high would appear to combine 
the best features of clarity and dignity. 
(3) The maximum height of lettering of signs should not 
@x-eed four inches. Lettering on doors and directories 
should not exceed two inches. 
(4) Contents of signs may contain only the name of the 
es academic degrees, and a vocational designa- 
IOs 
a ademic degrees include those granted by the Medical 
Counel of Canada, The Royal College of Physicians 
fue Suraeans of Canada, and The College of Family 
pvevcions of Canada. | 
A vocational designation of a specialty may be used only 

_ wher a member holds Royal College qualifications in 
hatenacialty A member may designate that his practice 
, ““lrnited to'' one branch of medicine. 


(5) Ottice hours may be placed on the door « On Uni 
adjacent window of the office. 

(6) For medical Clinics, centres, groups, etcetera, the sign 
May include the name of the clinic, centre or group. he 
Maximum size of the lettering on the SIQN should “ot 
exceed 12 inches. 

The names of the members of the group may be listed on 
a directory panel showing their vocational designation. 
The maximum height of let-ering on the directory panel 
should not exceed two inches. 

(7) Where a proposed SIQN does not comply in all respects 
with the aforementioned guidelines, it may be helpful to 
seek the approval of the local medical society. 


2. Professional Cards 
Q) The inclusion of office hours, and any limitation of 


Pi actice is acceptable on professional Cards. 
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3. Announcements upon commencing practice .or 

changing location 

(1) It is considered in the best interests of the patient for a 
member to advise those under active treatment and 
seen within the previous six months of a change in offic & 
location It is left to the member to determine the :ia-t 
appropriate means of communicating this intormation. 
Where a physician leaves a clinic or group practice, re 
would be weil advised to cbtain the agreement of nis 
partners on the list of patients to be notified. 


4. Appointment Cards 

(1) in aadition to the physician's name, qualifications and 
location, it would be approf riate to include office hours, 
phone number and any limitation of preckce on appoint 
ment cards given to patients. 

(2) To comply with the Prear ble of the ‘Ontario Medical 
Association Cchedule of Fees, ddvice regardiiy 
charges for missed or cancelled appointments is permit- 
ted on appointment cards. 

(3) The recail of patients by telaphone is permitted only to 
remind patients receiwing specitic treatment of an on- 
going nature of a pre-arranged appointment. 
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APPENDIX IX - REPORTSOF THE LAY OBSERVER (U.K.) 


FIRST ANNUAL REPORT OF THE LAY OBSERVER UNDER SECTION 
45 OF THE SOLICITORS ACT 1971 


To the Right Honourable the Lord Elwyn-Jones, 
Lord High Chancellor of Great Britain 


I have the honour to submit my annual report for my first year in office, 
which began on 17th February 1975. 


2. Your Lordship appointed me Lay Observer in the exercise of your powers 
under section 28A of the Solicitors Act 1957 (a new provision added in 1974 
and now re-enacted in section 45 of the Solicitors Act 1974). Under your 
statutory powers your Lordship has also given general directions to me about 
the scope and discharge of my functions. Section 45 of the Solicitors Act 1974 
and the general directions under that section are set out in Appendix I to this 
report. 


3. Under section 45 it is my task “‘to examine any written allegation by or 
on behalf of a member of the public concerning The {Law] Society’s treatment 
of a complaint about a solicitor or an employee of a solicitor made to the 
Society by that member of the public or on his behalf”. I am also required by 
paragraph 6 of the general directions to submit to vour Lordship an annual 
report on the discharge of my functions. 


4. In relation to my functions I wish to emphasize two points. Firstly, my 
principal task is to examine The Law Society’s treatment of a complaint against 
a solicitor, not to examine the complaint itself. Nevertheless, it is inevitable 
that in carrying out this task I should satisfy myself about the true nature of the 
complaint and in this sense I am bound to examine ii. Secondly, I have given 
a liberal interpretation to the requirement to report on the scope and discharge 
of my functions, for although my principal function is a limited one, in exer- 
cising it I have gained impressions and formed ideas ranging far outside the 
narrow field of the investigation of complaints relating to professional conduct. 


REVIEW OF WORK DONE DURING THE YEAR 


5. 437 correspondents have represented their problems to me. About one- 
third of these have raised matters which had been, or were subsequently, 
represented to The Law Society as complaints about a solicitor’s conduct. The 
remainder have made criticisms or requests for information on a wide variety 
of subjects within the whole process of law which have been outside my statutory 
powers to examine. Where appropriate, I have referred these complainants to 
other authorities or organisations. 


6. 17 allegations have concerned complaints which proved to have been 
determined by The Law Society before Ist Januarv 1975. In these cases I 
limited myself to ascertaining from the Society whether the determination had 
been made before that date. Three cases where the determination seemed 
incomplete were referred back to The Law Society and resolved. 


7. In 162 cases I have made enquiries into The Law Society’s treatment of 
a complaint and in 140 I have completed my examination. 


8. In 26 of the cases which I have examined, I invited The Law Society to 
seek, or myself sought, further observations from solicitors where I felt fuller 
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explanation was required or desirable for the compiainant. In 13 cases I in- 
formed The Law Society that I felt its treatment incomplete but in 11 of those 
cases I agreed with its eventual decision that an issue of conduct was not in 
question or substantiated. In two cases I recommended that the Society should 
reconsider the complaint as raising an issue of professional conduct and_in 
both cases the Council of the Society subsequently informed the solicitor that 
their conduct was deprecated. 


9. I have not sent solicitors copies of my case reports where the issues have 
clearly not concerned conduct and The Law Society has not previous!y com- 
municated with them, unless there seemed to be a positive advantage in doing so. 


10. I have seen 60 individuals in personal interview and have helped some 
to understand what complaints The Law Society has power to investigate and 
(I hope) helped some to decide on priorities for action. 


THE LAW SOCIETY 


11. Strictly speaking, my function is limited to examining The Law Society’s 
treatment of complaints about a solicitor’s conduct and. as indicated above, 
I have found relatively little cause for criticising the way in which the Society 
has carried out its responsibilities within its powers. 


12. No allegation has been made to me that outright financial dishonesty 
has been incompletely considered by the Society (save one where the: Society 
had already initiated disciplinary proceedings and a few where dishonest 
motives were inferred from facts which plainly gave no grounds for such an 
inference). This negative experience leads me to feel that The Law Society is 
thorough in dealing with these serious matters. 


13. I have found it very difficult to gauge what is a reasonable time for The 
Law Society to deal with a particular case. I have on occasions urge:d swifter 
action when an undecided complaint is referred to me and there have been 
cases when I have been aware that the Society has been overwhelmed by the 
volume of correspondence, the mass of documents or the number of alleged 
misdeeds. In complaints which traverse various matters, not all within the 
Society’s scope to consider, it is for the Society to judge how extensive its 
investigations should be: it is not always possible to dot every i and cross every t. 
In a number of these multiple complaints I have sought the solicitors’ further 
comments or criticised details of the Society’s treatment, without disagreeing 
with its overall determination. Occasionally I have felt that the Society should 
have reached its decision earlier than it did. 


14. I have seen cases o1 protracted correspondence between The Law Society 
and complainants who continually rephrase or add to their complaints, with 
the result that the solicitors have difficulty in giving precise answers. This is an 
unsatisfactory but inevitable consequence of the system of written representa- 
tions. From my limited experience it is my impression that much of the work 
of The Law Society would be reduced and speeded up if the public had a greater 
understanding of the law and legal processes—a matter to which I return later 
in this report—and if every solicitor were to give his client early and sufficient 
explanations of the issues involved. 


15. The Law Society, having given a decision on a complaint which the 
complainant does not accept and on which he continues to correspond, may 
inform him that no further letters will be answered. I do not criticise this 
procedure, but in one case I invited The Law Society to consider a later letter 
as amounting to a fresh complaint. 


16. In virtually all cases the main allegation to me has been that the decision 
of the Society was wrong and has often been coupled with allegations that the 
investigation should have been wider in scope, for instance by questioning 
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witnesses or seeking information from court records. It is not generally appreci- 
ated that The Law Society’s powers are limited by its Charter and by Act of 
Parliament and that it has no power to summon witnesses or order a solicitor 
to compensate a client. Whilst the Society endeavours to make clear that it 
cannot consider matters of law or give legal advice, there are those who believe 
it to be a form of court and feel that issues are being evaded when no opinion 
is expressed. 


17. In examining the Society’s treatment of a complaint I have considered 
not only how it has pursued its enquiries but how the actions of the solicitor 
have struck me as an independent layman. I cannot comment on issues of law, 
the competence shown in handling affairs or the fees chargeable, but tiiere seem 
to me areas in the professional practice of solicitors which may not be wholly 
satisfactory for the public. I say ‘“‘may’’ because experience is slow to accumu- 
late and my sample small compared with the whole range of a solicitor’s 
responsibilities. 


18. Although the Law Society does not keep detailed statistics about the 
nature of complaints, I understand it finds that only about 25 per cent. of 
complaints received raise possible issues of professional conduct. A large 
proportion of the remainder appears to be outside the Society’s powers to 
determine and no doubt some are frivolous or vexatious. The cost of the 
Society of dealing with complaints by the public is of the order of £100,000 
a year and yet there are times when its staff are hardly able to keep abreast ‘of 
correspondence. It must be a cause for concern that effort on such a large 
proportion of complaints is nugatory. For this reason I have been concerned 
to study the nature and circumstances of the complaints more deeply than my 
function strictly requires: there appears to be a considerable measure of public 
discontent which cannot be wholly attributed to the bitterness a man feels 
when he has lost a dispute. 


Negligence 
19, There are suggestions of negligence in a large proportion of complaints 


made to the Law Society and subsequently referred to me, varying from asser- 
tions of a definite error by the solicitor to criticism of his advice. 


20. The complex problems with which solicitors deal are often open to 
different opinions and epproaches, particularly before all the relevant informa- 
tion is available or assessed. Clients dissatisfied with the conclusion of a matter 
sometimes feel that if it had been differently handled, with more weight put 
on the relevance or importance of particular factors, the result would have 
been more in their favour. Briefly, they cannot accept the outcome. They 
subsequently appeal to The Law Society and are aggrieved that the Society 
cannot consider questions of law and that further funds must be put at risk for 
obtaining legal advice from an independent solicitor. 


21. In some cases the client represents the matter as an issue of conduct 
(and, indeed, the dividing line between negligence and misconduct may be 
elusive) and is disgruntled when told that the question of negligence must be 
disposed of before the question of misconduct can be investigated. Viewed 
dispassionately, the procedure is logical in that The Law Society has not the 
powers of a court and its enquiries could prejudice either solicitor or client in 
the legal action. But the aggrieved client is not at all dispassionate and, seeming 
-to get no support from The Law Society, may deduce that all solicitors are a 
mutually supporting closed shop. 


22. The Law Society is very careful not to express an opinion on whether 
there has been negligence or not. There are those who conclude from this that 
they have a case because The Law Society has not denied it. When several other 
solicitors have expressed a negative view (and charged for their work) these 
clients further conclude that “you cannot sue a solicitor”. 
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23. Such experience as I have does not support this conclusion where an 
error has plainly occurred. But I have not found it possible to form an opinion 
on more complex issues where interpretation of the law or the advice given has 
been in question. On occasions I have wondered how complete has been the 
explanation of advice that there is no case, and there appear to be clients who 
regard with considerable suspicion a solicitor’s valid reasons for not acting, 
such as a conflict of interest or lack of requisite specialist experience. Since some 


need for the public to have confidence that they can readily get impartial and _ 
expert advice when they are considering proceedings against a solicitor. I have 
given much thought to this in the past year. 


24. It seems to me that lists of solicitors who have the skill and experience 
for professional negligence litigation should be compiled and available to the 
public on demand. It may well be that the client would choose a solicitor remote 
from the area of practice of the solicitor against whom negligence is alleged 
and that any legal aid application should be dealt with outside that area. 
The present process of clients hawking these affairs to solicitors haphazardly 
recommended by friends or bank managers does not make for public confidence 


in an aspect of the law where suspicion of excessive professional loyalty is 
inevitable. 


Competence 


15. An allegation that a solicitor has not handled the client’s affairs with 
complete skill is implicit in a number of the complaints made to The Law 
Society and referred to me. I have neither the experience nor the knowledge to 
form adequate opinions in individual cases, although I am convinced that some 
disappointed litigants instinctively assume that their solicitors must have been 
at fault. 


26. There are some cases. however, particularly those which have proceeded 
slowly, in which I have the impression that one party’s solicitors have acted 
with greater forcefulness and experience than the other’s. I hesitate to conclude 
that the more skilled take advantage to delay the proceedings unduly, but the 
possibility of an obstacle to the administration cf justice is present particularly 
where the plaintiff is a man of limited means and the defendant is, or has the 
backing of, a wealthy organisation given to instructing solicitors of vast experi- 
ence in this type of litigation. For example, a fatal accident claim which came 
to my attention has still not been brought to a hearing after six years, although 
criminal proceedings were completed within four months of the accident, and 
I can only deduce that the plaintiff’s solicitors lacked the forcefulness and 
perhaps the expertise of their opponents. 


27. I feel there is need for the public to have more information on the experi- 
‘ence and specialized fields of firms of solicitors; ror a system of control to 
prevent solicitors dealing with matters of which they have little experience; 
and for the timing of negotiations and subsequent proceedings before trial to 
be more precisely regulated. In brief, a client should have confidence that the 
solicitors he instructs will not be lacking the skiil, experience and procedural 
armoury to match his opponents. 


28. Professional competence is also affected when a solicitor or firm of 
solicitors simply takes on too much work and is unable to give individual cases 
the attention they deserve. In those cases where I have had this impression, 
questions of negligence, competence and conduct have been raised and there 
have been complaints of delays in answering letters or expediting business. 
The intervention of The Law Society seeking the solicitor’s observations may 
help the individual case, possibly at the expense or others; but these seem the 
most tasatisfactory complaints to resolve, apart from the exceptional case 
which justifies The Law Society in exercising its statutory discretion to issue 
“he next practising certificate subject to conditions. 
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Dishonesty 

29. My impression is that The Law Society’s handling of complaints of 
dishonesty is satisfactory to the public. There is, however, one problem in this 
field which has caused me concern and it is illustrated by a case brought to my 
attention. A solicitor was dismissed by his firm for financial irregularities 
although there was no actual loss to the clients or partners. The facts were 
reported to The Law Society but, while investigations were continuing, the 
solicitor was employed by another firm and later convicted of stealing its clients’ 
money. My impression is that The Law Society was not slower in its enquiries 
than, say, the fraud squad would have been. Nevertheless during the period of 
secrecy surrounding the Society’s investigation unsuspecting members of the 
public suffered loss. The possibility of compensation by the partners or by the 
Society’s compensation fund does not wholly solve the clients’ difficulties. At 
my invitation The Law Society is considering the problem of protecting the 
public while investigations are continuing. 


THE NATURE OF THE COMPLAINTS 
Delays 


30. The most frequent complaint is of delay in handling clients’ affairs. 
Whilst the processes of litigation sometimes seem slow to a layman, those cases 
which I have examined suggest that legal processes are not normally the exclu- 
sive causes of delay. In many cases it is possible, with the benefit of hindsight, 
to see where substantial time (and probably costs) could have been saved, 
although some of these delays are certainly not of the solicitors’ making. Delays 
in getting expert or professional opinion or in correspondence with other 
organisations (including Government Departments) are sometimes consider- 
able, and can be very infectious. Whether delays attributable to solicitors amount 
to negligence or misconduct can be debatable and it is in these borderiine cases 
more than others that I have sought (cr invited The Law Society to seek) 
further information. In one case, I recommended that the Council of the Society 
should reconsider the complaint as an issue of professional conduct. 


31. Delays, whether in litigation or not, are not just a question of waiting 
for results. Quite apart from the emotional strain, the whole circumstances of 
life may change when five, six or even more years elapse between the original 
event and the conclusion. Some clients, perhaps obliged to keep solicitors in 
funds in the intervening period, have to make radical alterations to their life- 
style even to the point of staving off bankruptcy. My experience is that delay 
is most commonly complained of in matrimonial proceedings, in the administra- 
tion of estates and in some particular areas of civil litigation such as building 
disputes and accident claims. 


32. I believe there is need for the causes of delays in the whole precess of 
the law to be studied by those with the necessary knowledge aed saurces of 
information. By no mears all these delays are wholly within the control of 
solicitors or curable by stop-gap measures at particular points or by disciplinary 
action in individual cases. 


Solicitors’ charges 

33. Solicitors’ charges are not matters which I have any powers to consider. 
They do, however, form the basis of a large number of complaints and are 
implicit in others in which the prime complaint is that the solicitor has not 
handled the client’s affairs as well as may be. On questions about charges I have 
not been able to do more than draw attention to The Law Society’s obligation 
(in matters not involving litigation) to scrutinise a solicitor’s bill at the instance 
of the client and issue a certificate as to its fairness and reasonableness, and to 
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the client’s right in all cases to have his solicitor’s bill “‘taxed’’, that is assessed, 
by the court. 


34. The root cause of complaints about charges often seems to be that, 
since the client does not know what charges may be expected, the final bill 
comes as a complete surprise. Although the indications are that fees are seldom 
now considered a subject too delicate to mention, cases coming to me show that 
solicitors’ estimates are sometimes vague and optimistic and the client has no 
idea what costs have been incurred to date. I have studied the accounting 
methods of one firm of five partners who use a time-cosiing system based on a 
recommendation of The Law Society: they are able to tell a client, at a few 
minutes’ notice, what his charges are up to the previous evening, and the 
partner or legal executive dealing with a client’s affairs can tell him when present 
costs are approaching earlier estimates made, and make fresh ones. With such 
a system and sufficient explanation of what has to be charged for, a client knows 
where he stands. It is where explanation is inadequate and accounts not avail- 
able that he becomes suspicious and feels he has been taken for a ride. 


35. The public are encouraged to “shop around” in most of their affairs, 
from buying detergents upwards. It is very reasonable that the client should 
seek an estimate from his solicitor and that the solicitor should give one, 
explaining where uncertainties may lie, and if unforeseen work becomes neces- 
sary it seems to me that the client should be kept informed. In one recent case, 
the purchaser of a house sought estimates oa the telephone from five local 
solicitors and instructed those whose estimate was marginally the cheapest. 
Their ultimate charges were substantially larger than the estimate. No explana- 
tion was offered, and the client deduced a lack of care in business methods and 
drew some inference that there was impropriety in offering the original estimate. 


The solicitor’s lien 


36. The solicitor’s lien on documents is usually a procedure clients only 
discover by harsh experience—sometimes when the client is disenchanted and 
seeks to change solicitors without paying the full bill. Although I have come 
across cases in which solicitors have as a courtesy waived a lien on documents 
without prejudice to any further action they may take to recover fees, I do not 
think the securing of costs by the exercise of a lien is a wholly satisfactory 
procedure. 


37. In my view a client should have his papers returned when he needs them 
to pursue further action on which he is seeking other advice. The solicitor can 
always take proceedings for his charges, in which the client is at risk for costs, 
but for the client to be obliged to incur delays aad charges in taking legal action 
for the recovery of documents seems to me unfair. 


38. It was in a case where solicitors expressed the intention of retaining 
papers which had no relation to the particular business in respect of which the 
clients owed them money that I recommended that The Law Society should 
reconsider the issue as a matter of conduct constituting a possible abuse of 
the lien. 


THE CIRCUMSTANCES GIVING RISE TO THE COMPLAINTS 


ce | have kept a record of the general circumstances in which complaints 
have arisen in the hope of detecting the areas where significant discontent 
may exist. These circumstances are broken down in the statistics set out in 


Appendix II. It is noticeable that I have had very few complaints arising from 
criminal cases. 


40. Property disputes include a wide variety of mattess which I have as yet 
been unable to categorise precisely. Many clients have difficulty in accepting 
what it may be necessary to show before a judge when they have already con- 
vinced themselves that they “know all the facts”. The fame taken and expense 
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incurred in seeking expert opinion of surveyors, values, accountants and so 
forth is resented. Many people have little idea of the work involved in con- 
veyancing or the administration of estates and tend to draw parallels with the 
experience of others where in fact the circumstances may be quite different. 
The tenants and landlords with whose cases 1 have beenconcerned do not seem 
to understand the law or the principles on which it is based. 


41. In divorce, the idea that the greater sinner should suffer most in main- 
tenance, property division or te custody of children dies hard in the public 
mind. Some husbands and wives are appalled at what they consider untruths 
in the other side’s statements—and they may well be right: their knowledge is 
probably better than solicitors’ or counsei’s in personal matters. 


42. The majority of circumstances in which complants have arisen show 
how incomplete is the public uaderstanding of the law and legal processes. In 
some cases I have the impression that solicitors’ explarations in consultation 
were inadequate, but there are also clients whose views had intractably hardened 
before seeking advice to the extent that they cannot beleve other opinions are 
even possible. Some progress in educating the public has been made. The Law 
Society has published booklets and makes film strips and lectures available to 
schools on request; but much of the public’s knowledge # haphazardly gathered 
from newspapers, television or hearsay and applied to thrir own affairs withcut 
real discrimination. Citizens’ Advice Bureaux and Law Centres endeavour to 
make information and a degree of advice more readily aid economically avail- 
able but this, like the solicitor’s advice, may be too late. Whether it is possible 
to teach in schools as a compulsory subject sufficient lsw for citizens later to 
have a reasonable understanding of their own affairs I ¢o not know, but until 
there is more complete understanding many an indivifual’s recourse to law 
will be a traumatic experience in which a sense of injustice will remain. Com- 
plaints will still be made to those who are prepared to isien and bitterness set 
in when no more can be done. 


The powers of the Lay Observer 


43. At this stage in my experience, I have not found the Lay Observer’s 
powers inadequate. I have been grateful for The Law Society’s co-operation 
in further enquiries when it has been questionable whether the subject is within 
my powers or not. This has helped me to form opinions, albeit tentative, on 
some of the needs I have mentioned. My general feeling that it is unukély chet 
a lay observer would have the knowledge or the experierce on which to found 
reliable opinions on such matters as negligence and professional competence, 
even if he had the. powers to extract information from all sources. For the same 
reason I do not think he is a suitable person to give practical information on the 
application of the law to a particular case. It is a formidable task for a layman 
to gain even some knowledge of law and procedures evolved over centuries, 
but to expect him to gain an understanding sufficient for some kind of adjudica- 
tion in individual cases would be to make him more lawyer than layman. 


44. Nevertheless, the Lay Observer acquires a considerable body of informa- 
tion about tne areas of public dissatisfaction with the legal process: cranks and 
disgruntled litigants are among those who complain to me, but they are not a 
majority. In drawing attention to some features of the legal process which 
seem to me, a layman, unsatisfactory, I am seeking to illustrate what I am 
coming to believe is a significant truth—in many cases the public finds the 
working of the law to be too slow, too expensive and too difficult to understand. 


Summary of impressions 
45. My total sample of cases is too small to form positive conclusions, but 
I have gained a number of impressions which I summarize here. I iaclude certain 


tentative suggestions for improvement in aspects of the legal process where a 
need has come to my attention. . 
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(1) I have not found The Law Society’s treatment of complaints inadequate 
except in some minor matters of detail or explanation. 


¢ o ; ° . . 

(2) Since the Society has no power to deci¢e complaints concerning negli- 

gence or professional competence a considerable amount of its work in 
unravelling complaints is necessarily unproductive. 


‘(3) The indications are that some nugatory effort would be saved if the 
public had a better understanding of the law and legal processes and if 
explanation in some solicitors’ offices was more complete. There is a 
continuing need for better public understanding of the principles and 
processes of the law, particularly before mdividuals become emotionally 
involved in their particular affairs. 


(4) There is a need to ensure that members of the public have confidence 
that they will be competently and impagtially advised when they seek 
to bring proceedings against solicitors for negligence. 


(5) There is a need for the public to have confidence that the skill and 
experience of solicitors acting in certain Litigation is not in question and 
that undue advantage cannot be taken by those of greater expertise. 


(6) Delays throughout the whole range of legal processes cause considerable 
distress to individual members of the public. There is a need for these 
delays to be studied with a view to reducing them. 


(7) Insome solicitors’ offices there is a need for better standards of estimating 
costs and furnishing up-to-date accounts. 


(8) There is a need to review the effects of the exercise of a solicitor’s lien 
and to eliminate those aspects which are not in the public interest. 


(9) Despite some indications of public demand to the contrary, there is no 
case at present for an increase in the Lay Observer’s powers. 


(Signed) GODFREY PLACE 


Lay Observer 
4th March 1976. 


(NOTE: APPENDIX I to this Report is reproduced at pp. 266-267 


of the Working Paper, "Discipline as a Means of Assuring 


Continuing Competence in the Professions and Tables of Discipline 
Activities by Profession'"'] 
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APPENDIX II 


. Statistics 
(17.2.75 to 31.1.76) 


The Lay Observer’s Work 


1. Correspondents me ane 

2. Allegations accepted for meneietion see we age 

3. Allegations disposed of z 

4. Cases where Lay Observer criticised The Lest Society’ s freatihen 
of a complaint (including two cases where he recommended the 
Council of The Law Society to reconsider a complaint as raising 
an issue of professional conduct) ae one ie Wee 

Nature of Complaints whose treatment by The Law Society 
was examined by the Lay Observer 

Nature 

1. Undue delays . ia 

2. Withholding documents or el ey exercise of lien 

3. Accounts Py 

4. Disclosing Font dential iacnion 

5. Conflicts of interest, collusion 

6. Unqualified staff 

7. Negligence or incompetence 


Number 
437 
162 
140 


13 


Number 
82 
47 
14 
13 
12 
10 
13 


Note: In most cases the above eb ceitientsies were to the Si iaal complaint 
raised by the correspondent, but in some cases two or more complaints are 
included from a single correspondent. 


Nm kh WN = 


‘Oo oo ~] 


Circumstances of Complaints whose treatment by The Law Society 


examined by the Lay Observer 


. Criminal proceedings ae ia rhe. be, aad 

. Matrimonial proceedings 

. Administration of estates 

. Landlord and tenant 

. Conveyancing 

. Miscellaneous property eae iehintenies buildings, patents, 


motor-cars, stocks and shares, etc.) 


. Contractual disputes mi 
. Professional negligence ates. Rabi sateen 

. Personal injury cases 

10. 


Miscellaneous 


Number 


12 


Note: I have also kept —" of the cdheuaindiadés of Con natal which were 
not bias my powers to examine: they indicate a very similar proportion to 
the above. 


Printed in England for Her Majesty’s Stationery Office by McCorquodale Printers Ltd., London 
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SECOND ANNUAL REPORT OF THE LAY OBSERVER UNDER 
SECTION 45 OF THE SOLICITORS ACT 1974 


To the Right Honourable the Lord Elwyn-Jones, C.H., 
Lord High Chancellor of Great Britain 


I have the honour to submit my Annual Report for my second year in this 
appointment, which I completed on 16th February 1977. 


REVIEW OF WORK DONE DURING THE YEAR 


2. 305 correspondents have represented their problems to me during the year. 
127 have concerned The Law Society’s treatment of a complaint about a 
solicitor’s conduct into which I have enquired, and in 117 I have completed 
my examination. 


3. In six cases I have informed The Law Society that I felt a more complete 
treatment by the Society was desirable, in three of which I have recommended 
that the matter be referred to the Council rather than decided by an individual 
officer. In four cases I have recommended that the dectsion of the Society be 
reconsidered. In one (which required expedition rather than reconsideration) 
the Council rebuked the solicitor in an incidental mattes represented originally 
to me; one is as yet undecided; one was more completely explained but not 
altered in substance; and in the fourth the Council expressed certain wishes to 
the solicitor to which I refer in paragraph 19 of this report. 


4. I have continued to see individual complainants where 1 have thought 
verbal explanation warranted this or to determine the true nature of the 
complaint where correspondence was not clear. For some, personal explanation 
has been an advantage and others may nave found a cectain therapy in talking 
about their problems—it is surprising how less condvave to acrimony is the 
spoken rather than the written word. 


5. Although the number is rather smaller than last year, the types of problem 
the public feel they encounter follow a very similar pattern. 


THE LAW SOCIETY’S TREATMENT OF COMPLAINTS 


6. I would again emphasize that no case of seriozs dishonesty—such as 
misappropriation of funds or deliberate deceit of a sesious nature—has been 
referred to me after decision by The Law Society. I conclude, as I did in 
paragraph 12 of last year’s Report}, that the Society discharges its duties in 
these respects with thoroughness. 


1. First Annual Report of the Lay Observer 1975-1976, H.C. 3R (1975-76). 
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7. In a number of cases the public have alleged that The Law Society has 
been slow in determining their complaints. Uniess circumstances warrant an 
immediate intervention by the Society into the solicitor’s records—as would be 
the case in serious dishonesty—the Society’s practice is to obtain the solicitor’s 
written observations. This requires swift and accurate co-operation by the 
solicitor complained of or the complainant becomes suspicious and untrusting. 
Despite increased experience, I still find it difficult to set a yardstick on what is a 
reasonable time for complaints to be determined by the Society. In two cases 
this year there was a total absence of response from the solicitors to the Society’s 
letters for more than two months, in spite of reminders. In one of these cases 
the issue of not replying to the Society’s letters has itself been brought before 
the Council as a matter of conduct. In a few other cases solicitors’ replies have 
been incomplete in detail, leading to further correspondence and delay. Any 
lack of complete co-operation in these written representations by an individual 
soucitor or firm brings the reputation of the profession and the standing of 
The Law Society into question in the eyes of the public. 


8. In the considerable majority of matters referred to me it is not the 
propriety of the solicitor’s conduct that is in question, but rather is there 
criticism of how he has done his work in the broadest sense. Complaint may be 
levelled at any part of the whole range of his activity: the time taken, explana- 
tions given, the quality of the advice, the fees charged. Where the propriety 
of conduct is in question in complaints referred to me after The Law Society’s 
decision, jt is of a nature which would, if substantiated, be more likely to merit 
deprecation or rebuke rather than disciplinary proceedings. Many of these 
complaints cannot be satisfactorily resolved on the conflicting information 
represented to the Society. Some are so trivial that detailed investigation is 
not justified. Nevertheless, my own view is that not only individual firms of 
solicitors but the profession generally would benetit from the knowledge of 
even trivia! complaints which indicate an area of public dissatistaction. I belneve 
there is a service to the profession, and therefore to the public, that The Law 
Society can perform in the consideration of these complaints which are, im the 
final count, criticisms of the competence of solicitors. 


THE NATURE OF THE COMPLAINTS 


9. These follow a very similar pattern to last year. Allegations of negligence, 
incompetence or dissatisfaction with the advice given are imptted in the majerity 
of complaints even where the complaint purports to be about professional 
conduct. The public are most usually seeking a redress which it is not within 
The Law Society’s powers to determine. 


Complaints about competence generally 


10. I have found no reason to revise my impression of last year® that the prime 
need for the client seeking redress for the alleged negligence of a solicitor is that 
the client should have confidence that he will be competently and impartially 
advised. Suggestions continue to reach me that negligence might be dealt with 
on representations, written or oral, before a committee—either with independent 
lay members or within the aegis of The Law Socicty—but I do not believe there 
is a proper substitute for the individual client explaining his allegation to an 
independent skilled adviser who gives him clear and authoritative advice, and 
continues to act for him in any subsequent proceedings. 





2. First Annual Renort: WC 23. nara. 45 (4). 
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11. In a number of complaints the competence of the solicitor, in the sense 
of his skill in handling the affairs in which he is instrwcted, is questioned. But 
The Law Society does not consider complaints of incompetence or negligence. 
Wiiiist redress-for the client can only be awarded by the courts, it seems-te-me 
very desirable in the interests of the profession and of the peneral pubhe-that 
lessons from mistakes are learnt. ] have given some thought to whether The Law 
Society would perform a useful function by considering complaints about 
competence and I believe the Society would be wise to look through this window 
on the world. Although the courts, the legal profession and the press all “‘feed 
back” experience which helps the profession to improve standards, complaints 
about matters which do not reach public hearing are an important source of 
information which should not be overlooked. 


12. Complaints as to competence which reach me cover the whole spectrum 
of a solicitor’s work and I believe that in many cases The Law Society could 
act without risk of prejudice to legal proceedings. I offer some examples. Where 
office error is apparent, such as a date missed, witnesses not warned, promised 
follow-up action not taken and so forth, I believe The Law Society should at 
least ensure that the senior partner of the firm is informed so that he may take 
corrective action in his office administration: the facts of office error are seldom 
in dispute. Delay is pernicious. It should be the subject of Law Society comment 
even if only in the form of an opinion. Where explanation to the client has failed 
(not always the solicitor’s fault) the failure should be made known to the 
solicitor so that the experience is not lost. It is not practicable for The Law 
Society to consider the quality of advice in individual cases but the circum- 
stances and the care with which it is given may merit comment. 


13. I have been glad to see that in the past year the Society has advised the 
profession on providing estimates of conveyancing fees. But evidence of ill- 
considered estimates in other matters continues to reach me: woolly advice in 
the form of over-optimistic estimates for damages at too early a stage can be 
very misleading to clients; a client’s advisers should not surprise him. when 
recommending a settlement at the door of the court; and counsel’s opinion must 
be available when there is still time for calm thought. 


14. It may well not be possible in every case for the complainant to be 
informed of the action taken or opinion expressed by the Society, but this does 
not seem to me adequate reason for the Society giving 2o consideration to a 
complaint which raises issues of competence and whtre no misconduct is 
apparent. In many cases the information in a complaini gets no further than 
the individual officer of the Socicty, and neither the firm nor any partner is 
awarc of the complaint. The experienee .o be gained for the future is lost. 


Complaints relating to fees 


15. Solicitors’ fees, on which I can make no comment and The Law Society 
can cnly express an opinion where proceedings on behalf of a client have not 
begun. are a frequent source of complaint. The public, when not legally aided, 
find the seeking of advice very expensive and become very worried 2bout costs 
when litigation seems possible. At the same time, my impression is that solicitors 
find certain business insufficiently remunerative and delegate some work in a 
way that seems to the client impersonal. As I mentioned in last yeas*s Report?, 
efficiency suffers when solicitors take on more work than their offices can absorb. 


16. There are also cases where one wonders whether the game is worth the 
candle. 


17. In one case, the client’s costs in seeking the variation of a maintenance 
order were more than double the annual increase finally settled: fortwnately for 
her, she was legally aided. 





3. H.C. 332, para. 28. 
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18. In another case, the professional fees for a man seeking compensation 
for damage caused by main road water flowing into his cellar already approach 
the amount he paid for his house, with the case not yet come to trial. This latter 
case is one of a small number where action against a local authority requires 
the prolonged outlay of considerable funds. Despite some public impression 
to the contrary, it is not my experience that solicitors are unwilling to take action 
against local authorities. Rather, my impression is that local authorities are 
reluctant to settle without full court proceedings and solicitors must therefore 
warn clients that funds may remain at risk for a long time. 


19. One case was referred by me to The Law Society for re-consideration. 
A legally-aided client was plaintiff in an action against a company, who offered 
a settlement of £120 at the door of the court, each party paying their own costs. 
Counsel was advised by the plaintiff’s solicitors that the plaintiff’s costs would 
be £90, and on these terms the settlement was agreed. The solicitors later 
submitted a bill considerably in excess of £120, making the settlement ridiculous. 
The Council of the Society expressed the wish that, although the fees charged 
were a matter of law which it had no power to decide, £30 should be refunded 
by the solicitors to the client. The solicitors declined to do so, saying that there 
were also pre-certificate costs which they had intended to waive. To my mind, 
the client should have been given a reasonably accurate forecast of costs in 
order to decide whether to accept the settlement, and the solicitors’ failure to 
provide this forecast and stand by it showed inadequate competence and 
understanding. That the sums involved are relatively small seems only to 
emphasize an obstinate disregard for the reputation of their own firm and the 
profession. 


Sa 


THE CIRCUMSTANCES GIVING RISE TO THE COMPLAINTS 


20. As last year, most complaints have arisen from disputes as to property, 
divorce and matrimonial proceedings and the administration of wills and 
estates: all very emotional subjects. 


Che client’s fallibility 

21. Much stems from incomplete understanding: a boundary may be 
impossible to define with exactitude from earlier plans; spouses seek to defend 
divorces to “clear their names” where advice in law is that the marriage has 
irretrievably broken down; and beneficiaries of wills misunderstand the duties 
of executors. In my experience as Lay Observer, the public are often ignorant 
of the principles of law and over-optimistic on what the courts can do, particu- 
larly in relation to the awards of damages. Popular misconceptions continue 
in spite of apparently competent legal advice: the common supposition that 
failure to meet a contract is criminal fraud or theft, the “guilty party” in divorce, 
and the “rights of the first born” in inheritance. Too often does the unsuccessful 
litigant describe the outcome as “I was found guilty”. 


The solicitor’s fallibility 

22. Whilst it is sometimes too late for a client to overcome pre-conceived 
notions by the time he first takes legal advice, there are neverthelcss cases where 
I have felt a lot of sympathy for clients who have suffered from inadequate 
early explanation or advice by their solicitors. 


23. Again, settlements at the door of the court seem to me unsatisfactory if 
advice to accept the settlement comes as a complete surprise: the atmosphere 
in the court lobby is not conducive to making final and far-reaching decisions. 
“After two-and-a-half hours of arguing in the main hall I was so confused that 
I ran out screaming”, as one lady described her plight. In another case, which 
had taken two-and-a-half years to come to court, counsel advised a few minutes 
before the court opened that the case would certainly be lost and costs con- 
siderable. In another, counsel was brought in at the last minute because the 
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solicitor could not attend and took a completely opposite view to that of the 
solicitor. 


24. Charges of inaccuracies (usually expressed as “perjury” or “fraud’’) 
in the other party’s affidavits, continue to be represented as complaints against 
that. party’s solicitors despite advice to the complainant from his own solicitor 
and from The Law Society that statements in affidavits are matters for the courts 
to decide. Nevertheless I have some impression that.a “belt and braces” approach 
in the preparation of affidavits, especially in matrimonial proceedings, may cause 
unnecessary acrimony. I have a lot of sympathy for the lady whose husband, 
legally aided, petitioned for divorce on the grounds of 19 years’ separation 
(which was agreed) but also referred to her alleged sins of 20 years ago (which she 
disputed). She felt very bitter at not being granted legal aid to defend the divorce 
itself, because she wanted to clear her name ana felt that legal aid for the 
anciliary matters of maintenance was but poor consolation. 


25. The Law Society is, I understand, now keeping statistics of the nature 
of complaints and the circumstances in which they arise with a view to their use 
for the wider information and guidance of the profession. 


SUMMARY 


26. The impressions I had a year ago remaia very much the same today and 
I have repeated them in Appendix I for convenience of reference. Appendix II 
contains a detailed breakdown of the cases. 


27. Jn essentials, the public dissatisfaction that has reached me in these-past 
two years reveals two needs: for a greater competence on tie part of some 
solicitors and for a greater understanding by the public of the piiimipies and 
processes of law and the role of lawyers and the courts in our soctetv. 


28. My sample is very small in relation to the vast amount of legal business: 
transacted and I have no reason to believe that lack of competence by solicitors 
is more general than is indicated in the complaints made to The Law Society 
and myself. Nevertheless, that does not seem to me a reason why specific 
examples should go unheeded and I feel some impatience when there is a 
repetitive similarity in these types of complaint. Whilst the indivtauai client 
must seek redress in legal proceedings, I believe The Law Society can make 
greater use of the information gleaned from public compiaint in the continuing 
improvement of professional standards. 


29. I believe my sample of the lack of public understanding of the principles 
and processes of law is representative of a much wider lack of education. 
There seems to be a point in human affairs where emotion overtakes reason and 
no logical process thereafter will cure the bitterness an individual feels at an 
outcome not to his liking. A great many of our people today have legal problems 
concerned with their employment, marriage, property and in criminal matters, 
and so scant is their knowledge that it is too often impossible for them to take 
a reasoned view on the advice given to them when emotions have clouded logic. 
Nor are they always able to recognise the need for legal! advice. Good as have 
been The Law Society’s endeavours to make film strips and lectures available 
to schools, ignorance and serious misconceptions are likely to continue until 
the principles and processes of law are taught in school as a curriculum subject: 
after school it is too uncertain, too haphazard and frequently too late. 


(Signed) GODFREY PLACE 
Lay Observer. 


2nd April 1977. 


~ 157 - 


APPENDIX I 


Summary of impressions in 1975—76 report 
(Repetition of paragraph 45 (1)}(9), in 1975=76 Report*) 


1. I have not found The Law Society’s treatment of complaints inadequate except 
in some minor matters of detail or explanation. 


2. Since the Society has no power to decide complaints concerning negligence or 
professional competence a considerable amount of its work in unravelling complaints 
is necessarily unproductive. 


3. The indications are that some nugatory effort would be saved if the public had 
a better understanding of the law and legal processes and if explanation in some 
solicitors’ offices was more complete. There is a continuing need for better public 
understanding of the principles and processes of the law, particularly before individuals 
become emotionally involved in their particular affairs. 


4. There is a need to ensure that members of the public have confidence that they 
will be competenily and impartially advised when they seek to bring proceedings 
against solicitors for negligence. 


5. There is a need for the public to have confidence that the skill and experience 
of solicitors acting in certain litigation is not in question and that undue advantage 
cannot be taken by those of greater expertise. 


6. Delays throughout the whole range of legal processes cause considerable distress 
to individual members of the public. There is a need for these delays to be studied 
with a view to reducing them. 


7. In some solicitors’ offices there is a need for better standards of estimating costs 
and furnishing up-to-date accounts. 


8. There is a need to review the effects of the exercise of a solicitor’s lien and to 
eliminate those aspects which are not in the public interest. 


9. Despite some indications of public demand to the contrary, there is no case at 
present for an increase in the Lay Observer’s powers. 





4. H.C. 332. 
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APPENDIX II 


Statistics 
(1.2.76 to 31.1.77) 


The Lay Observer's Work 


(Previous year’s total in brackets) 
Correspondents Shui ne 
Allegations accepted for examination 
Allegations disposed of 


Cases where Lay Observer criticised The Law Soci s treat- 
ment of complaint (including four cases where he recommenided 
the Council of The Law Society to reconsider a complaint as 


an issue of conduct) 


305 
127 
117 


10 


Nature of complaints whose treatment by The Law Society was 


examined by the Lay Observer 


Undue delays 


Withholding documents or information, exercis2 of lien 


Accounts 

Disclosing ty ey tient 
Conflict of interest, collusion 
Unqualified staff 


Negligence, incompetence or emuinc on mith advice given 


eS) 


1975-76 
(437) 
(162) 
(140) 


(13) 


(82) 
(47) 
(14) 
(13) 
(12) 
(10) 
(13) 


Note: In most cases the above classification refers to the principal complairt raised 


by the correspondent, but in some cases two or more complaints are included from a 
single correspondent. 


be 
S 


— 
~— 


Seb 20 Oye ig ey eS 


Circumstances of complaints whose treatment by The Law 


Society was examined by the Lay Observer 


Criminal proceedings 
Matrimonial proceedings ... 
Administration of estates ... 
Landlord and tenant 
Conveyancing 


Miscellaneous property pe ean not Miuded more Bs 


Contractual disputes 
Professional negligence -~.. 
Personal injury 
Employment 


. Miscellaneous 


(3) 
(29) 
(23) 
(16) 

(7) 
(62) 

(3) 

(4) 

(3) 
(not 


previously 
classified) 


(12) 
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